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:18AM 1 TO DO MORE PROFICIENCY TESTING. 


:18AM 2 WHO THEY REPLACE HIM WITH IS SUNNY BALWANI'S DERMATOLOGIST 


:18AM 3 WHO WORKS FIVE HOURS OVER SIX OR SEVEN MONTHS, AND 


:18AM 4 LYNETTE SAWYER, WHO WORKS LESS. 


:18AM 5 YOU CAN TELL WHAT THEY VALUE AND WHAT THEIR INTENT IS BY 


:18AM 9 RAISED TO THE LAB DIRECTOR AND THE KIND OF ISSUES THAT THE LAB 


:18AM 6 WHO THEY GET TO RUN THE LAB, AND YOU KNOW THE DIFFERENCE IN LAB 


:18AM 7 DIRECTORS, JUST THE ENGAGEMENT -- I DON'T MEAN AS PEOPLE, I 


:18AM 8 JUST MEAN THE LEVEL OF ENGAGEMENT, THE KINDS OF ISSUES THAT ARE 


:isam 10 DIRECTOR RAISES ARE VERY DIFFERENT BETWEEN ROSENDORF'F AND 


:isam =o 11 DHAWAN AND SAWYER. 


:isam 12 SO THE SECOND ELEMENT FOR A CONSPIRACY FOR PATIENTS IS THI 


:isam 13 SAME, MEMBERSHIP IN THE CONSPIRACY, KNOWLEDGE OF THE OBJECTIVE, 


:1sam «=14 AND INTENT TO ACCOMPLISH IT. 


:1gam = 15 AGAIN, YOU GATHER THIS EVIDENCE FROM THE TEXT MESSAGES. 


:l9am =o 16 THERE'S A TEXT MESSAGE THAT YOU PROBABLY REMEMBER, WE'LL LOOK 


:19am)—s 17 AT IT A COUPLE OF TIMES, WHERE MR. BALWANI TELLS MS. HOLMES 


:loam «618 THAT THE LAB IS A DISASTER. HERE'S AN EXPLETIVE IN THE TEXT. 


:l9am =o 19 AND THERE ARE EMATLS WHERE MS. HOLMES AND MR. BALWANI ARE 


:19amM = 20 INFORMED OF ALL OF THE PROBLEMS IN THE LAI 


:l9amM = 21 AND THEN INTENT, AGAIN, THE KINDS OF FALSE STATEMENTS THAT 


:19aM = 22 THEY'RE COMMUNICATING TO PATIENTS THROUGH THE PRESS, THE MEDIA 


:19aM = 23 AND THE WEBSITE, ARE THE KIND THAT WOULD GET THE PATIENT TO GO 


:l9amM = 24 THERE ABOUT ACCURACY, RELIABILITY, SPEED, PRICE, THINGS LIKE 


:19amM = 25 THAT, FINGERSTICK, THOSE ARE ALL THINGS THAT ARE SAID TO 
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ENCOURAGE SOMEONE TO PURCHASE BLOOD TESTS. 


HERE'S THE TEXT THAT I JUST R 


IS A DISASTER ZONE, MR. 


NOVEMBER OF 2014. 


LITTLE BIT LATER ON THIS MORNING. 


IN 2014, AND ACTUALI 


EFERRED TO. 


ABOUT PROBLEMS IN THE 


LAB AND THEY GO 


USE OF HUMAN JUDGMENT, 


DECISIONS. 


RECALL ONE OF THE 


ON FURTH 


THE NORMANDY LAB 


BALWANI SAYS TO MS. HOLMES. 


ER TO DISCUSS TH 


955 


THIS IS IN 


MAKE A POINT OF NOTING THAT FOR YOU A 


1Y EARLIER, IN 2014 MS. HOLMES IS TOLD 


OF PEOPLE IN THE LAB MAKING THE 


THERANOS DEVICE WAS THAT IT 


PITCHES, ONE OF THE BENEFITS TO THE 


DID ALL OF THE WORK ON ITS OWN SO 


YOU DIDN'T HAVE TO HAVE PEOPLE IN THE LAB MAKING JUDGMENTS, 


MAKING DECISIONS. 


THIS SORT OF PREANALYTICAL PHAS] 


EF WHERE THERE 


WI 


ERE A LOT OF 


IN FACT, WHAT THEY SEE 


ERRORS IN LAB TESTING OCCUR, THE B 


IS INDIVI 


DUALS, PEOPLE IN THE 


ENEFIT THAT INVESTORS AND 


PATIENTS WERE TOLD WAS THAT THERANOS ELIMINATED THAT. 


USING THEIR JUDGMENT BECA 


PRICE. 


THE THERANOS PRICI 


EDLIN SAYING IT'S THE 


THERANOS'S WEBSITE. 


E WAS ADVERTISE 


D. THIS IS IN A BIND 


USE THE DEVICE DOESN'T WORK THAT 


DOCUMENTS SENT TO INVESTORS, BUT YOU'LL SEE TESTIMONY FROM 


SAME KIND OF INFORMATION THAT APPEARED ON 


ANOTHER SLIDE ABOUT PRICE. 


IN THE MEDIA, THIS IS THE PARLOFF ARTICLE, THE 2014 


UNIT! 


ED STATI 


ES COURT R 
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"FORTUNE" ARTICLE. 


THE STATEMENTS THAT MS. HOLMES MADE TO 


MR. PARLOFF MAKE IT INTO THE ARTICLE AND THEN ARE AVAILABLE FO 


oO 


io) 
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UNITED STATES COURT R 


E R-12535 


EPORTERS 


21AM 3 POTENTIAL PATIENTS TO READ AND USE TO MAKE DECISIONS TO USE 

21aM 4 SERVICE, AND IT SAYS THINGS LIKE THE COST, TRANSPARENCY, 

21AM 5 ADVERTISING OF THE PRICE, THINGS LIKE THAT. 

:21AM 6 THIS IS THE EMATL THAT I MENTIONED A MOMENT AGO WHERE 

21AM % RIGHT BEFORE THE WEBSITE GOES LIVE, AN ATTORNEY SENDS 

21AM 8 MS. HOLMES AN EMATL SAYING, REMOVE THIS STUFF FROM YOUR 

21AM 9 WEBSITE, THESE WORDS, THESE PHRASES, THINGS LIKE "ALL TESTS," 
21AM 0 BECAUSE IT IS UNLIKELY THAT A LAB CAN PERFORM EVERY CONCEIVABLE 
21AM 1 TEST. 

21AM 2 AND THEN THESE COMPARATIVE WORDS, REPLACE "FASTER AND 

21AM 3 EASIER" WITH "FAST AND EASY," ALL TO AVOID MISLEADING PEOPLE. 
:22amM «14 AND YOU HEARD MS. HOLMES WHEN SHE WAS ON THE STAND TALK 
:22amM 15 ABOUT THIS, AND WHAT SHE SAID WAS, IT WAS SOMEBODY ELSE'S JO! 
:22am 16 AT THERANOS TO MAKE THE CHANGES TO THE WEBSITE. 

:22amM = 17 DAN EDLIN TOLD YOU HOW INVOLVED SHE WAS IN THE WEBSITE. 
:22am «618 BUT THAT ALSO MISSES THE POINT. 

:22am 619 SHE'S INFORMED ABOUT THE MISLEADING NATURE OF THESE WORDS, 
:22am 20 HOW SOMEONE, MIGHT GET THE WRONG IMPRESSION AND THINK THAT 

:22amM = 21 THERANOS COULD ACTUALLY DO ALL OF THE TESTS BY USING THESE 

:22aM 22 PHRASES. IT'S STRONG INTENT EVIDENCE FOR THAT REASON. 

:22aM 23 EDLIN TOLD YOU MS. HOLMES WAS INVOLVED IN THE WEBSITE. SO 
:22aM 24 IT WASN'T THAT MS. HOLMES NEVER LOOKED AT THE WEBSITE, HAD NO 
:22aM 25 IDEA THAT PATIENTS OR POTENTIAL PATIENTS MIGHT LOOK AT IT. SHE 
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D IN THAT ALSO. 


INVESTOR BINDER. 


BUT DAN EDLIN SATD 


SOMETHING T 


SO IT 


PATIENTS. 


NOW WE 


THE CRIME OF WIRE FRAUD HAS FOUR ELEMENTS. 


QUALITY. 
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ESTIONS ABOUT QUALITY APPEARED ON THE 
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LEFT IN AN 


, I ALSO RECOGNIZE THAT AS 


VASN'T JUST PRICE THAT THI 


HAT APPEARED ON THE WEBSITE. 


EY ADVERTISED TO LURE 


ACCURACY. 


"LL MOVE ON TO THE WIRE FRAUD COUNTS. 


I TOLD YOU 


THAT THERE ARE SIX COUNTS RELATED TO INVESTORS, AND THEN THREE 


COUNTS RELATED TO PATIENTS. 


LET'S START BY FOCUSSING ON THE COUNTS RELATED TO 


ESTORS. 


THE FOUR ELEMENTS ARE THAT MS. HOLMES KNOWINGLY 


PARTICIPATE 


D IN A SCHEME OR PLAN TO DI 


RAUD, OR A SCHEME OR 


PLAN FOR OBTAINING MONEY OR PROPERTY 


IT MIG 


BY FALSE REPRESENTATIONS. 


HT BE EASIER TO BREAK THAT INTO TWO, TO ACTUALLY 


FOCUS ON THE 


SO THAT'S T 


EXISTENCE OF A SCHEME OR PLAN, AND THEN KNOWLEDGE. 


HE WAY THAT WE WILL TALK ABOUT IT. 


STATE 


THE SECOND ELEMENT IS MATERIALITY, THAT THE FALSE 


ENTS WERE THE KIND OF FALSE STATEMENTS THAT COULD WOULD 


CAUSE SOMEONE TO SPEND MONEY OR PART WITH MONEY. 


THE THIRD ELEMENT IS THAT MS. HOLMES ACTED WITH THE INTENT 


TO DEFRAUD. 


AND THI 


EF} FOURTH ELEMENT IS THAT 


INTERSTATE 


BLEMENT THAT I 


MENTIONED TO YOU EARLIER, AN INTERSTATE WIRE. 
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HERE'S A SLIDE THAT I'M GOING TO ASK YOU TO TAKE A FEW 


ES ON IF YOU'LL ALLOW ME TO MAKE THAT REQUEST. 


THE VERDICT FORM FOR THESE COUNTS SAYS COUNT THREE, THE 


DATE -- SO FOR COUNT THREE, DECEMBER 30TH, 2013 -- AND THE 


AMOUNT, THE DOLLAR AMOUNT. 


THE VERDICT FORM DOES NOT SAY THE NAME OF THE INVESTOR, 


AND WE ALL WANT TO MAKE SURE THAT YOU REACH THE VERDICT THAT 


YOU HAD WANT TO REACH. 


IF YOU INTEND TO CONVICT HER OF THE EISENMAN COUNT AND 


ACQUIT HER OF THE BLACK DIAMOND OR THE LUCAS COUNT, KNOWING 


WHICH COUNT APPLIES TO WHICH INVESTOR IS USEFUL. 


SO COUNT THREE IS EISENMAN; 


COUNT FOUR IS LUCAS, OR BDV, BLACK DIAMOND VENTURES. 


LUCAS INVESTED A LITTLE OVER 5 MILLION; 


COUNT FIVE IS BRYAN TOLBERT, OR THE HALL GROUP, AND TH 


INVESTED A LITTLE UNDER 5 MILLION; 


COUNT SIX IS BRIAN GROSSMAN, OR PFM, AND THIS WIR 


INVESTMENT WAS A LITTLE OVER $38 MILLION; 


COUNT SEVEN WAS LISA PETERSON, OR RDV, THIS WAS ABOUT 


$100 MILLION; AND, 


COUNT EIGHT WAS DAN MOSLEY, AND HIS INVESTMENT WAS JUST 


ER $6 MILLION. 


SO YOU SEE WHICH COUNT APPLIES TO WHICH INVESTOR. 


I TOLD YOU THAT THE FALSE STATEMENTS THAT WERE MADE IN 


THIS CASE FALL INTO DIFFERENT CATEGORIES. THERE ARE DIFFERENT 
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KINDS OF FALSE STATEMENTS THAT MS. HOLMES MADE IN ORDER TO 


DEFRAUD INVESTORS, AND SOME INVESTORS HEARD MORE THAN ONE OF 


THEM, SOME HEARD ONE, BUT NOT ANOTHER. IT'S NOT THE CASE THAT 


EVERY INVESTOR HEARD EVERY STATEMENT. 


THERE ARE CERTAIN KINDS OF STATEMENTS, THOUGH, I THINK 


THAT ARE A THREAD THROUGH THIS SCHEME, ESPECIALLY THIS FIRST 


ONE ABOUT THE CAPABILITIES OF THE ANALYZER, AND IN PARTICULAR 


ITS ACCURACY. 


AND, IN FACT, THE ACCURACY OF THE TESTING ALSO WAS A FALSE 


STATEMENT ON THE PATIENT SIDE. IT'S SORT OF THE UNDERLYING 


FALSE STATEMENT IN THE CASE, BUT IT IS CERTAINLY NOT THE ONLY 


FALSE STATEMENT. 


THERE ARE FALSE STATEMENTS IN MANY CATEGORIES ABOUT THE 


FULL RANGE TESTS, ABOUT WHAT DEVICE THEY USED, THAT THE 


TESTING WAS DONE ON THE FINGERSTICK. 


THERE'S FALSE STATEMENTS ABOUT THE FINANCIAL STABILITY OR 


THE FINANCIAL HEALTH OF THE COMPANY. 


THERE ARE FALSE STATEMENTS ABOUT MISLEADING 


DEMONSTRATIONS, OR YOU MAY RECALL THAT ON OCCASION VIP'S -- AT 


THERANOS A VIP WAS A POTENTIAL INVESTOR. A VIP WOULD COME INTO 


THERANOS AND HAVE A DEMONSTRATION OF THE BLOOD TEST AND THAT 


WOULD OFTEN BE DONE ON A DEVICE THAT THERANOS DID NOT USI 


WALGREENS, THE 4 SERIES DEVICE. 


OFTEN THE TESTING OF THAT BLOOD WAS NOT DONE ON THE DI 


IN THE ROOM. IT WAS DONE BACK AT THE LAB, AND WE'LL GO TH 
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:27AM 1 SOME EMATLS ON THAT. 


:27AM 2 SO THIS -- THE PROCESS, THE SETTING UP AND USING OF THE 


:27AM 3 DEMONSTRATIONS WAS ALSO A WAY THAT THERANOS DEFRAUDED POTENTIAL 


:27AM 4 INVESTORS. 


:27AM 5 OTHER CATEGORIES. 


:27AM 6 THE WALGREENS RELATIONSHIP, THAT IT WAS HEALTHY AND 


:27AM 7 EXPANDING; THE DEPARTMENT OF DEFENSE WORK, THAT THE TECHNOLOGY 


:27AM 8 HAD BEEN DEPLOYED ON THE BATTLEFIELD; THE USE OF THIRD PARTY 


:27AM 9 DEVICES, OR THE NOT REVEALING THE FACT THAT THEY USED THIRD 


:27aM =. 10 PARTY DEVICES; VALIDATION BY LARGE PHARMACEUTICAL COMPANTI 


:27amM =o 11 YOU KNOW THAT FOR PEOPLE LIKE DAN MOSLEY WAS IMPORTANT; AND 


:27aM «= 12 THEN THE USE OF FALSE STATEMENTS IN THE MEDIA. 


:27aM = 13 I TOLD YOU THAT SOME OF THE WORK WASN'T DONE JUST BY 


:27aM «=o 14 HOLMES AND BALWANI MAKING FALSE STATEMENTS TO POTENTIAL 


:27aM = 15 INVESTORS, BUT MS. HOLMES WOULD MAKE FALSE STATEMENTS TO RAGO 


:27aM «616 OR PARLOFF AND IT WOULD APPEAR IN AN ARTICLE AND THEN THEY 


:27aM = 17 LD SENT THAT ARTICLE TO POTENTIAL INVESTORS. 


:28amM 18 THAT FIRST CATEGORY, THE CAPABILITIES OF THE ANALYZER. 


:28amM «619 FIRST LET'S TALK ABOUT WHERE YOU CAN FIND THAT FALSE 


:28aM 20 STATEMENT. IF YOU ARE A POTENTIAL INVESTOR, WHERE ARE THE 


:28amM = 21 PLACES YOU MAY HAVE SEEN IT? THE INVESTOR BINDERS THERE ARE 


:28AM 22 FALSE STATEMENTS IN. 


:28aM =23 IT ALSO APPEARED IN THE PRESENTATION TO THE BOARD. THI 


:28aM 24 BOARD WAS TOLD THINGS ABOUT THE CAPABILITIES OF THE ANALYZE! 


:28aM 25 THAT INVESTORS WERE ALSO -- AND YOU CAN THINK OF THAT SIMILARLY 
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TO THE WAY THAT AT THE BEGINNING THIS MORNING I ASKED YOU TO 


THINK ABOUT FALSE 


STAT! 


OF DEFENSE. 


IT IS ALL THE SAME SCHE 


ME. 


EMENTS MADE TO SAFEWAY OR THE 


DEPARTMENT 


IT IS ALL THE SAME KIND OF 


FALSE STATEMENTS THAT ARE 


BEING TOLD TO INVESTORS AND TO THI 


BOARD AND ON OCCASION TO PATIENTS. 


YOU FIND THE FALSE 


STATEMENTS IN 


INTERVIEWS AND IN THE 


MEDIA. 


AND THEN DIRECTLY. 


RECORDING ALREADY THIS MORNING -- WHI 


TO POTENTIAL INVESTORS. 


SO IT'S WRITTEN, IT'S SPOKEN. 


HERE'S ONE OF THE FIRST LOCATIONS. 


BINDER, AN INVESTOR 


BINDER. 


INVESTORS Al 


PROPRIETARY, PATENTED TECHNOLOGY RUNS CO 


FROM A FINGERSTICK AND FROM MIC 


AND THEN YOU SI 


EE THE LI 


TTLE 


YOU WHICH INVESTOR, 


BINDER, IT 


VAS IN THE 


oral 
G 


WE'LL LOOK AT SOME PORTIONS OF THE ARTICLES. 


THERE WERE OCCASIONS -- YOU HEARD A 


BRE MS. HOLMES IS SPEAKING 


THIS IS WITHIN A 


: TOLD THAT THERANOS'S 


RO-SAMPLES. 


VHICH EXHIBIT NUMBER. 


MPREHENSIVE BLOOD TESTS 


CHART ON THE LOWER LEFT SHOWS 


IT WAS IN THE MOSLEY 


PETERSON BINDER, AND IT WAS 


IN THE 


MURDOCH BINDER. 


TESTIMONY. 


THESE 


BIT NUM 


BERS ARE GOING TO R 


SLIDES. 


THIS IMAGE ABOUT THE 


THERANOS RUNS ANY TEST AVAILABLE IN CENTRAL 


SAME T! 


YOU'VE HEARD ABOUT THE MURDOCH BINDER THROUGH 


EPEAT IN MANY OF THE 


ESTS, A WHOLE NEW APPROACH. 


LABORATORIES AND 


UNITED STAT 


ES COURT R 


E R-12540 


EPORTE 


RS 
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:29AM 1 PROCESSES ALL SAMPLE TYPES. 

:29AM 2 AND THEN THIS IMAGE SORT OF COMPARING THE VERY SMALL BLOOD 
:29AM 3 DRAW AT THERANOS VERSUS THE FOUR VIALS OF BLOOD THAT 

:29AM 4 TRADITIONAL LABS USE TO FURTHER PAINT THE IMAGE OR LAND THE 
:30AM 5 POINT THAT THERANOS'S TECHNOLOGY IS DIFFERENT AND IT'S -- TH 
:30AM 6 HALLMARK OF IT IS FINGERSTICK WITH MUCH SMALLER BLOOD. 

:30AM % IT APPEARS IN THESE OCCASIONS. IN FACT, ON SOM 

:30AM 8 OCCASIONS, SOME OF THE IMAGES LOOK A LITTLE DIFFERENT BETWEEN 
:30AM 9 THE INVESTOR BINDERS. SOMETIMES THEY DIDN'T HAVE A VERSUS 

:30am = 10 PHRASE OR ABBREVIATION BETWEEN THE TWO IMAGES, BUT IMAGES LIKE 
:30amM)—s 11 THIS APPEARED IN THESE LOCATIONS. 

:30aM «= 12 THE BOARD GOT IT, INVESTORS GOT IT, EVEN ROGER PARLOFF GOT 
:30aM)—s 13 

:30amM = 14 THERE WERE FALSE STATEMENTS ABOUT THE QUALITY, THERANOS 
:30aM.) =o 15 AUTOMATES PRE- AND POST-ANALYTICAL PROCESSES, AND IT RE ES 
:30aM = 16 ERROR. AGAIN, HERE ARE THE LOCATIONS THAT THAT APPEARED. THEY 
:30aM) =o 17 WERE COMMUNICATING THIS CONCEPT TO THE INVESTORS, TO THE BOARD, 
:30amM = 18 AND TO MR. PARLOFF. 

:30am = 19 ACCURACY AND SPEED. 

:30aM =.20 THESE WERE COMMUNICATED. THE HIGHEST LEVELS OF ACCURACY, 
:30aM.)—s 21 AND SPEED, FASTER ANSWERS, FASTER RESULTS. 

3iamM «22 BUT YOU KNOW THAT IF THERANOS TESTING ACTUALLY WAS THI 

3iam =23 BLOOD DRAW OCCURRED IN A WALGREENS, AND THEN IT WAS SHIPPE 

3iam 24 A CENTRAL LAB IN CALIFORNIA AND RUN ON AN UNMODIFIED THIRD 

3iam =25 PARTY DEVICE, IT WOULDN'T BE FASTER, NOR ACCURACY FOR A MOMENT, 
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NOR RELIABILITY FOR A MOMENT, 


IT WOULD BE WHAT LABCORP AND 


QUEST ALREADY ARE. THERE WOULD 


THERANOS FOR THAT PORTION OF THINGS IN ISOLATION. 


FINANCIAL STABILITY. 


MR. EISENMAN TOLD YOU THAT H 


FE WAS TOLD THERANOS BECAME 


963 


BE NO COMPARATIVE ADVANTAGE 


CASH FLOW POSITIVE BY THE END OF 2008. 


YOU KNOW FROM THE EXC. 


EL DOCUMENTS THAT THAT ISN'T TRUE. 


THERANOS WAS NOT MAKING ENOUGH MONEY TO SURVIVE BASED ON ITS 


PRIOR WORK, MILITARY WORK OR PHARMA WORK. 


MR. MOSLEY RECEIVED A 


LETTER ON TOP OF THE BIND 


MS. HOLMES THAT TOLD HIM THAT THERANOS'S WORK WAS, IN THE 


FOCUSSED ON CONTRACTS WITH PHARMACI] 


AND IT'S GROWN CASH FROM CONT 


AGAIN, YOU KNOW AND YOU 


THAT THERANOS LOSING AND DI 


E:CRI 


RACTS FOR SOME TIME. 


ER FROM 


PAST, 


BUTICAL AND MILITARY CLI] 


ENTS 


HAVE SEEN FROM THE EXCEL DOCUMENTS 


BASING THE AMOUNT OF R 


EVENUE OR 


ASSETS IT HAD AND THE NEED TO GO GET INVESTOR MONEY TO REFILL 


THE COFFERS. 


MR. TOLBERT TOLD US THAT HE HEARD STATEMENTS ABOUT THIS. 


LET'S TAKE A LISTEN. 


(AN AUDIOTAPE WAS PLAYED IN OPEN COURT OFF THE RECORD 


-) 


MR. SCHENK: YOU HEARD THE CONCEPT THAT I WAS JUST 


EY WI 


EXPLAINING TO YOU, THAT TH 


ERE COMMUNICATING TO INV 


ES TORS 


THAT THERANOS WAS MAKING MONEY, WAS MAKING MONEY TO GROW CASH 


FROM ITS OPERATIONS DOING THE 


PHARMACEUTICAL WORK. 


BUT YOU THEN HEARD FROM THE PHARMACEUTICAL COMPANY 


UNITED STAT 


E R-12542 


ES COURT REPORTERS 
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LOYEES SAYING WE WEREN'T INTERESTED IN FURTHER WORK WITH 


THERANOS WASN'T MAKING MONEY FROM PHARMACEUTICAL COMPANIES 


TO SURVIVE. 


GOING TO 


LOW. 


THE 


PI 


THERANOS WENT -- AND YOU HEARD TESTIMONY ABOUT 


ER VENTURI 


ES AT ONE POINT. 


I THINK IT WAS RELATED TO 


DON LUCAS, TO GET MONEY AT A POINT WHEN THEY WERE PARTICULARLY 


DEMOS THAT I MENTIONED A MOMENT AGO. 


DAN EDLIN WAS INVOLVED IN SETTING UP THOSE DEMOS AND HE 


TOLD YOU THAT THE CHOICE, THE 


DECISION OF WHICH DEVICE TO PUT 


IN THE CONFERENCE ROOM WAS MADE BY EITHER HOLMES OR BALWANT. 


AND IN THIS EMAIL, 


EXHIBIT 871, 


WHICH DEVICES TO 


WITH THI 


SO 4S, MONOBAY, THOSE 
TO TEST PATIENT BLOOD. 


PUT A DEVICE IN THE 


NO! 


RMANDY SHELL. 


WERE NOT DEVIC] 


SO B 


ES THAT THERANOS US! 


THERE'S A DISCUSSION ABOUT 


PUT IN THERE, A MINILAB, A 4S, OR A MONOBAY 


RING AN INVESTOR IN THE ROOM AND 


ROOM AND THAT ISN'T A DEVICE THAT THEY USED 


TO TEST PATIENT BLOOD, AND THEN THEY PUT SOMETHING ON THE 


DEVICE, 


SOM 


AND YOU'VE SI 


NORMANDY 


AP 


P IN T 


EEN WHAT THAT IS. 


VALUE OF THAT NORMANDY OR 


SO T 


AND AT THE TOP IT SAYS, 


HE PROCESS LOOKS EFFO 


THE DI 


RTLESS IN F 


ETHING CALLED A NORMANDY SHELL. 


HIS EMAIL, WHICH IS 959, 


FATLURES FROM THE CLIENT." 


"THE DEMO APP 


EMO APP OR TH 


IT TALKS ABOUT THE 
DEMO APP AT THE BOTTOM. 


RONT OF THE CLIENT, 


MERELY SHIELDS PROTOCOL 
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"MOST LIKELY WE WI 


965 


PTION OF THE COLLECTION 


LL COLLECT A NUMBER OF SAMPLES AND 


‘RR LIKE THE LAST MEETING WE 


HAD, AND THEN PROCESS THEM SEPARATELY IN THE LAB." 


SO THE BLOOD ISN'T BEING TESTED ON THE DEVICES IN THE 


ROOM, BUT BLOOD IS BEING TAKEN TO THE THERANOS LAB FOR TESTING. 


THE WALGREENS PARTNERSHIP. 


YOU HEARD FROM LISA PETERSON THAT SHE WAS TOLD THERANOS 


EXPECTED TO HAVE 900 WALGREENS STORES IN 2015. AND THAT 


NUM 


BER, 900, WAS IMPO 


RTANT BECAUSE SH 


EF RECEIVED THIS DOCUMENT. 


AND MR. MOSLEY ALSO RECEIVED THIS DOCUMENT. 


THIS IS MS. PETERSON'S HANDWRITING ON 


IT. AND YOU SEI 


ABOVE THE 2015 NUMBERS, SHE WRITES, 900 LOCATIONS, SORT OF THE 


REVI 


BAS! 


ED ON THI 


ENUE PROJECTION. THE $990 MILLION REVENUE PROJECTION WAS 


RANOS GOING INTO 900 WALGREENS 


IT'S FALSE, AND IT'S FALSE FOR A COUPLE OF 


ONE, 


STORES IN 2015, AND 


REASONS . 


BECAUSE HOLMES AND BALWANI WERE 


EING TOLD BY 


WALGREENS THAT THEY WEREN'T GOING TO EXPAN 


NE 


EDED TH! 


EK FINGERSTICK NUMBE 


DRAW NUMBI 


THE WALGR 


ERS TO GET MUCH LO 


ER 
ER. 


D FURTHER, THEY 


RS TO GET MUCH HIGHER, THE VEIN 


BUT IT'S ALSO FALSE BECAUSE HOLMES AND BALWANTIT KNOW THAT 


oral 


BENS RELATIONSHIP WILL INEVITABLY FAIL. THE WALGREENS 


RELATIONSHIP WAS BASED ON FALSE STATEMENTS. 


WALGRI 


ENS LOOKED AT THE THINGS LIKE 


E PFIZER REPORT FOR 


VALIDATION. 


UNITED STAT 


ES COURT R 


E R-12544 


EPORTE 


RS 
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WALGREENS IS SITTING THERE WAITING FOR THE VENOUS NUMBERS 


TO DROP BECAUSE WALGREENS THINKS THAT THERANOS IS A FINGERSTICK 


BLOOD TESTING COMPANY. 


SO TO SUGGEST TO A POTENTIAL INVESTOR THAT IT IS EVEN 


POSSIBLE THAT WE MIGHT HIT A BILLION DOLLARS OF REVENUE NEXT 


YEAR -- REMEMBER, THIS IS COMMUNICATED 


AROUND OCTOBER OF 


2014 -- TO SUGGEST THAT YOU'RE GOING TO GET A BILLION DOLLARS 


OF REVENUE WITH WALGREENS AND 900 STORES SUGGESTS TO THE 


INVESTOR THAT IT'S REASONABLE THAT YOU 


AND THAT IS OBVIOUSLY FALSE WHEN 


MIGHT HIT 900 STORES. 


VALGREENS IS SAYING, 


WE'RE MONITORING THE VENOUS DRAW NUMBERS, AND WHEN THE 


RELATIONSHIP WAS BASED ON FALSE STATEM 


ENTS THAT WALGREENS WAS 


PROVIDED. 


DOD. 


MS. HOLMES LOOKED AT, ACCORDING TO DAN EDLIN, THIS 


DOCUMENT. THIS SPECIFIC DOCUMENT WAS REVIEWED AND APPROVED BY 


ELIZABETH HOLMES. THIS WAS SENT TO SPECIAL OPERATIONS COMMAN 


US SOC, AND IN IT THERANOS IS DESCRIBING THE FINGERSTICK BLOOD 


TESTING TECHNOLOGY, HIGHER QUALITY DATA THAN PREVIOUSLY 


POSSIBLE. 


BUT LOOK AT THAT FIRST BULLET, "EACH THERANOS DEVICE CAN 


RUN EVERY TEST CURRENTLY AVAILABLE THROUGH THE TRADITIONAL AND 


CENTRALIZED OR HOSPITAL LABORATORY INFRASTRUCTURE." 


THERE'S NO AMBIGUITY HERE. THE DEPARTMENT OF DEFENSE IS 


COMMUNICATING AND BEING TOLD THE SAME THING THAT THE INVESTORS 
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E R-12545 
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TESTIFIED THAT THEY UNDERSTOOD, THAT EACH THERANOS DEVICE COULD 


RUN ANY TEST. 


IT WASN'T SOME ASPIRATIONAL STATEMENT. 


CLEARLY DELINEATED, NO, 


IT WASN'T 


GET THERE. 


IT MEAN THE 4 SE 


SOM 


RIES WHEN WE EVENTUALLY 


WHAT WAS TOLD TO THE DEPARTMENT OF DEFENSE WAS THE SAME 


FALSE STATEMENT THAT WAS TOLD TO INVESTORS: 


LABS. 


DEVICE CAN RUN EVERY TEST CURRENTLY AVAILABLE IN TRA 


YOU KNOW THAT WAS FALSE. 


ANOTHER PORTION OF THE 


EACH THERANOS 


TOLBERT RECORDING TALKS ABOUT TH 


MILITARY, THE DEPARTMENT OF DEFENSE, AND HERE'S THAT CLIP. 


(AN AUDIOTAPE WAS PLAYE 


MR. SCHENK: 


D IN COURT OFF THE 


TELLING MR. TOLB! 


FOR US. 


RECORD. ) 


DITIONAL 


YOU HEARD IN THERE MS. HOLMES STARTS BY 


BEAL 


ERT AND OTHERS THAT THE MILITARY IS A ] 


BIG DI 


YOU'VE ACTUALLY SEEN NOW THE CONTRACTS AND THE LACK OF 


WORK THERE 


SHE 


DISCUSSION. 


THERE'S ALSO, 


I'] 


COMMUNICATIONS TO GENERAL MATTIS T 


THE CONTEXT OF WORK IN THE MIDDLE 


AFGHANISTAN. 


MS. HOLM 


ES ' 


11 SHOW YOU A LITTLE 


BIT LATER, 


ESTIFIED THAT THI 


HAT ARE SIMILAR. 


ERI 


E WASN'T WORK IN TH 


EAST, AND SPECIFICALLY IN 


EAST OR AFGHANISTAN. 


UNITED STATES COURT REPORTE 


E R-12546 


SAID CONFIDENTIALLY, SAID TO TRY TO DISCOURAGE FURTHER 


ONE IS IN 


RS 


jo) 
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io) 
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AND SHE ALSO SAYS THAT 


968 


VE'VE BEEN DOING A LOT OF WORK 


THERE WHEN SHE TALKS Al 


SHE'S MAKING FALSE STATEMENT AFT 


BOUT MEDEVACS. 


WORK THAT THERANOS HAD DONE, 


ER FALSE STATEMENT ABOUT 


VAS DOING WITH THE DEPARTMENT OF 


DEFENSE IN ORDER TO GET INVESTORS TO INVEST, FOR INVESTORS TO 


BELIEVE THAT THE TECHNOLOGY WORKED WASN'T JUST VALIDATED BY ITS 


WORK WITH PHARMACEUTICAL COMPANIES, 


WITH THE DEPARTMENT OF DEFENSE. 


LISA PETERSON TOLD YOU THAT SHE 


TOLD, THAT THERANOS WAS USING THE DEV 


HELICOPTERS. 


CHRIS LUCAS TOLD YOU THAT HI 


BUT ALSO THROUGH ITS WORK 


THOUGHT, BECAUSE SHE WAS 


ICES ON MILITARY 


E WAS TOLD THAT THE THERANOS 


ANALYZER WAS ACTIVELY BEING USED BY THE MILITARY TO TREAT 


SOLDIERS IN THE FIELD. 


IN THE LETTER TO DAN MOSLI 


ENTS. 


BY, MR. MOSLEY WAS TOLD THAT 


RANOS'S PRIOR WORK WAS FOCUSSED ON CONTRACTS WITH MILITARY 


BRIAN GROSSMAN WAS TOLD THAT WITH REGARD TO THE DEPARTMENT 


EFENSE, THE TECHNOLOGY HAD BEEN USED IN THE BATTLEFIELD ON 


EVACS. 


THERE IS ALSO FALSE STATEMENTS THAT FALL INTO THIS 


EGORY ABOUT THE USE OF THIRD PARTY 


DEVICES. 


BRYAN TOLBERT TOLD YOU THAT HE DID NOT KNOW THAT THERANOS 


USED THIRD PARTY TESTING OR THIRD PARTY MACHINES TO DO SOM 


THE MAJORITY OF ITS TESTING. 


UNIT! 


ED STATI 


ES COURT R 


E R-12547 
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RS 
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ID NOT KNOW THAT THE TSPU, THE THERANOS SAMPLE 


PROCESSING UNIT, THAT IT COULD ONLY DO 12 TESTS. 


LET ME REMIND YOU WHAT YOU HEARD FROM MS. 


REASON THAT I DIDN'T TELL INDIVIDUALS 


HOLMES WAS, THE 


, LIKE INVESTORS, ABOUT 


THE USE OF THIRD PARTY DEVICES WAS TO 


UNMODIFIED TRADE SECRETS. 


BUT ALSO THERE 


CONFIDENTIAL DISCLOSURE AGREEMENTS, T 


TRADE SECRET, THAT REALLY THE 


PROT! 


TRADE SECRET 


TRADE 


SECRETS. 


I MENTIONED TO YOU THAT THAT WOULD NOT APPLY TO THE 
THAT WAS JUST A SECRET AT THERANOS. 
VAS THE OPPORTUNITY TO SIGN CDA'S, THE 


HAT WOULD STILL COVER THE 


EXCUSE 


IS A RED 


HERRING. 


INVESTORS ABOUT THE US! 


REASON AT THE TIME. 


ALAN EISENMAN TO! 


IT IS TO NOW JUSTIFY TO YOU W. 


1D YOU THAT HE 


WAS PURCHASING ANALYZI 


BRIAN GROSSMAN GOT EVEN A LITTLE MORE NUANCED. 


EH OF THIRD PARTY 


DID NOT KNOW THAT TH 


DEVICES. 


HEY DIDN'T TELL 


IT WAS NOT TH 


ERS FROM OTHER MANUFACTURERS. 


HE ASKED, 


WHAT IS THE SQUARE FOOTAGE 


PHOENIX, THE MARKET IN ARIZONA? 


AND HE'S TOLD 200 SQUARE FEET. 


AND THAT -- HIS UNDERSTANDING IS THAT'S ONLY POSSIBLI 


BECAUSE THERANOS 


DOES ITS TESTING USING ITS SMAI 


THAT IT WOULD TAKE TO COVER THE 


HOW BIG A LAB DO YOU NEED? 


L DEVICES. 


AND THERE'S 


IS DECEPTIVE. YOU'VE 


EVEN SORT OF AN ADDITIONAL LEV! 


EL AT WHICH THIS 


HEARD THAT LABS HAVE DIFFERENT 


E AS HIGH COMPLEXITY AND 


COMPLEXITIES, THAT CLIA CERTIFIES SOM 


SOME AS MODERATE COMPLEXITY. 


UNIT 


ED STATES COURT R 


R -12548 
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YOU HEARD THAT THE LAB IN CAI 


AND THEREFORE COULD RUN LDT' 


EDISON DEVICE OR LIKE 


970 


,IFORNIA WAS HIGH COMPLEXITY 


S, LAB DEVELOPED TESTS, LIKE THE 


MODIFIED THIRD PARTY DEVICES. 


THE LAB IN ARIZONA WAS 


NOT RUN THE MODIFIED THIRD P. 


MODE 


RATE COMPLEXITY, SO IT COULD 


ARTI] 


ES OR THE 


EDISON. 


SO THE LAB, THE KIND OF AUTHORIZATION, THE CERTIFICATION 


THAT THE LAB IN ARIZONA HAD, 


TO USE THE EDISON DEVICES. 


SO NOT ONLY IN ARIZONA, 


WEREN'T DOING THE TESTING BY 


MODERATE 


, WOULDN'T HAVE ALLOWED IT 


OR THERANOS GENERALLY, THEY 


THE SMALL 


BOX TO COVER THE MARKET 


IN 200 SQUARE FEET, BUT IT WASN'T EVEN THAT KIND OF LAB TO USE 


THE EDISON DEVICE. 


VALIDATION BY PHARMACEUTICAL COMPANIES. 


FIRST, IT'S COMMUNICATED IN THE INVESTOR BINDER THAT 


THERANOS HAD BEEN COMPREHENSIVELY VALIDATED OVER THE COURS! 


THE LAST SEVEN YEARS BY 10 OF THE 15 LARGEST PHARMACEUTICAL 


COMPANIES. 


YOU THEN HEARD FROM SEVERAL PHARMACEUTICAL COMPANIES THAT 


RANOS TECHNOLOGY. 


YOU'VE SEEN THESE DOCUMENTS. 


SENT TO WALGREENS. YOU KNOW SOME OF THES! 


INTO COURT AND TOLD YOU THAT THI 


EY DID NOT VALIDATE THI 


EXHIBIT 291 IS THE VERSION 


MOSLEY, PETERSON, FOR INSTANCE. 


a 
a 


WENT TO INVESTORS, 


BUT THE VERSION THAT WENT TO PFIZER AND SCHERING-PLOUGH 


HAD THE PFIZER -- I'M SORRY, DID NOT HAVE THE PFIZER OR THE 


UNIT! 


ED STATI 


ES COURT R 


E R-12549 


EPORTE 


RS 


io) 
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oO 


io) 
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io) 


oO 


io) 


io) 


io) 


io) 


io) 


450M 1 SCHERING-PLOUGH LOGO. 

450M 2 THE VERSION THAT WENT TO WALGREENS DID. 

:45AM 3 THE FALSE STATEMENTS MADE IN THE MEDIA. 

:45AM 4 MS. HOLMES SENT THE RAGO ARTICLE TO SHAREHOLDERS IN THIS 
:45AM 5 EXHIBIT, 1102. THIS IS THE RAGO ARTICLE GOING TO SHAREHOLDERS. 
450M 6 HERE'S THE RAGO ARTICLE GOING TO THE BOARD OF DIRECTORS. 
453M 7 AND HERE'S THE RAGO ARTICLE. IN IT, IT SAYS THE DEVICE 
450M 8 AUTOMATES AND MINIATURIZES MORE THAN A THOUSAND LAB TESTS. 
450M 9 REMEMBER THERE WAS DISCUSSION ABOUT DOES A THOUSAND MEAN 
:45amM 10 CPT CODES AND, THEREFORE, NOT REALLY A THOUSAND TESTS? 

:45am 11 MS. HOLMES IS INTERVIEWED FOR AN ARTICLE IN "THE 

:45amM 12 WALL STREET JOURNAL" AND THAT THAT ARTICLE A THOUSAND TESTS. 
:45amM 13 IT ALSO SAYS, QUOTE, RUNS ANY COMBINATION OF TESTS, 

:45am 14 LUDING SETS OF FOLLOW-ON TESTS, ALL FROM A SINGLI 

:46am 15 MICRO-SAMPLE, READ OUT IN AS LITTLE AS TWO HOURS, AN 

:46am 16 THERANOS'S TECHNOLOGY IS AUTOMATED, STANDARDIZED, AND ATTEMPTS 
:46am 17 TO SUBTRACT HUMAN MORE FROM THE PROCESS. IT CAN THUS ACHIEVE 
:4eam 18 MUCH LOWER VARIANCE RANGES FOR A GIVEN TEST. 

:46am 19 THIS ARTICLE I'VE SHOWN YOU WAS SENT TO POTENTIAL 

:46amM 20 ESTORS. 

:46am 21 THE "FORTUNE" ARTICLE ALSO WAS SHARED WITH POTENTIAL 

:46aM 22 ESTORS. THAT IS THE COVER OF THE "FORTUNE" ARTICLE ON THE 
:46aM 23 RIGHT. THE TITLE OF IT IS THE SECOND ONE DOWN, "THIS CEO IS 
:46amM 24 OUT FOR BLOOD." 

:46aM 25 AND THEN THOSE ARE EXHIBIT NUMBERS WHERE THIS WAS SENT IN 
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EF GOVERNMENT BE 


972 


EF MANY INSTANCES OF 


EVES ARE FALS!I 


EB. HERE'S JUST 


A COUPLE: 


ERANOS DOES NOT |] 


BLOOD, AND THAT TH 


PARTIES. 


EVEN IF THERE 


IS A TRADE 


HAVE TO MAKE FALSE 


BUY ANY ANALYZI 


THE TESTS CAN BE PERFORMED ON JUST A FEW DROPS OF 


SECRET EXCUSE THER 


ERS FROM THIRD 


E, YOU DON'T 


STATEMENTS TO ROGER PARLOFF TO APPEAR IN THE 


ARTICLE THAT THEN DECEIVE INVESTORS. 


SO I TOLD YOU 


THOSE CATEGORIES WERE. 


THE 


NOW WE'RE GOING TO TALK ABOUT 


THE FALSITY OF THOSE STATEMENTS. 


THOSE CATEGORIES. 


YOU CAN FIND KNOWLEDGE, 


CATEGORIES OF FALSE 


EVIDENCE 


STATEMENTS AND WHAT 


HERE'S A REPEAT OF THOSE CATEGORIES. 


MS. HOLMES'S KNOWLEDGE OF 


HERE'S THE SECOND HALF OF 


PROVING THAT 


ELIZABETH HOLMES KNEW THAT THESE CATEGORIES WERE FALSE IN THESE 


LOCATIONS. 


YOU TO UNDERSTAND THAT T 


THERE WITH YOU, AND THERE 


NUMBERS WHERE 


I'M GOING TO GO THROUGH SOME 


ARE 


ELIZABETH HOLMES HAS 


FALSE STATEMENTS ARE FALSE. 


THERE 


IS ONE HERE I WANT TO M 


HERE -- YOU WILL HAVE T 


INSTANCES IN THESE 


OF THEM, 


BUT I WANT 


HE EXHIBITS BACK 


EXHIBIT 


KNOWLEDGE THAT THESE 


CERTAIN 


YOU IN A 


THOSE INSTANCES WH. 


MOMENT, THE 


HE THIRD EXHIBIT 


ENTION TO YOU, 


AND I'LL SHOW 


IS ONE OF 


NUMBER, 


1660, 


EN AN EXHIBIT WOULD GET ADMITT! 


ED FOR A 


LIMITED PURPOSE AN 


D THE JUDGE WOULD TURN TO YOU AND SAY, THIS 


UNITED STATES COUR 


E R-12551 


T REPORTE 


RS 


io) 


io) 


io) 


io) 


io) 


io) 


io) 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


jo) 


io) 


io) 


io) 


io) 


7:48AM 


:48AM 


:48AM 


7:48AM 


7:48AM 


7:48AM 


:48AM 


:48AM 


7:48AM 


7:48AM 


7:48AM 


:48AM 


7:48AM 


7:48AM 


7:48AM 


7:48AM 


:48AM 


:48AM 


7:48AM 


7:49AM 


7:49AM 


:49AM 


7:49AM 


:49AM 


7:49AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 21 of 300 


Case 5:18-cr-00258-EJD Document 1301 Filed 01/18/22 Page 75 of 213 
C NT BY MR. SCHENK 8 


LOSING ARGUME 


EXHIBIT NOT COMING IN FO 


AND THEN THE 


REASON, 
SO I'M GOING TO 


FOR THE TRUTH. 


FOR YO BUT IT'S USI 


ABOUT HT NOW. 


ERIKA CHEUNG SAID THAT THE 


AND 12 TESTS. 


THE CONTENT OF T 


ELIZABETH HOLMES 


973 


R THE TRUTH, BUT IT IS COMING IN FOR, 


KNOWLEDGE 


SHOW YOU AN EXHI 


BIT THAT 


ED FOR KNOWLEDGE, 


DEVIC! 


FOR WHAT WE'R 


E COULD ONLY DO | 


IN THIS INSTANCE. 


VAS NOT ADMITTED 


HE EMATL IS NOT FACTUALLY TRUE 


TALKING 


KNEW THAT. 


TESTIFIED TO THAT ALSO. 


SO WHEN INVESTORS ARE 


SPECIAL OPERATIONS COMMAND, ALL 


FALSE. SHE KNOWS TH 


IN THIS EMATL EXCHANGE 


TOLD 


EF LIMITS. 


SUREKHA GANGADKHEDKAI 


R RIGHT BEFORE 


THI 


IN FACT, 


WALGREENS -- SO THIS 


IS THE 


END OF AUGUST OF 2013 -- MS. HOLM 


A THOUSAND TESTS, OR AS THAT 


OF THE TESTS, SHE KNOWS THAT'S 


BETWEEN MS. HOLMES AND 


EY ROLL OUT WITH 


IS ASKING, WHAT IS THE TOTAL NUMBER OF IMMUNOCHEMISTRY MICRO 


SAMPLE ASSAYS? 


YOU HEARD THAT THERE ARE FOUR DIFFERENT KINDS OF ASSAYS. 


IMMUNOASSAYS WERE TH 


DO. 


SO MS. 


HAVE COMPLETED VALIDATION WITH TH 


EF ONLY KIND THAT THE 


ERIES EDISON COULD 


HOLMES IS ASKING, WHAT IS THE NUMBER OF THEM THAT 


EF ADVIA OR WITH THERANOS? 


SHE'S TOLD 11. 


EMENTS THAT CLAIM 


SO, AGAIN, STAT 


IS A KNOWINGLY FALSE 


STATEMENT. 


UNI 


MORI 


TED STATES COURT R 


E R-12552 


EPORTE 


RS 


AND 


E TESTS, 


io) 


io) 


io) 


oO 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


oO 


oO 


io) 


jo) 


jo) 


io) 


io) 


jo) 


7:49AM 
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7:49AM 
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OND KI 


EMISTRY MICRO 


COMPLETED VALIDATION? 


AND ROSE TELLS HER, 


IN TEXT MESSAGES, MS. HOLMES IS ALSO 


MI 


[SLEADING NATURE OR THE 


HERE BALWANI IS SAYING, YOU SHO 


WEBSITE COPY, IN LIGHT OF US 


FINGERSTICKS. 


AS OF 


RIGHT NOW, 


SAMP] 


NONE. 


ALERTE 


INCORRECT NA 


ULD REVISIT THE N 


TURE OF SOME 


HOLMES ASKS SOMEONE ELSE AT THERANOS, ROSE EDMONDS, 


EH ASSAYS THAT HAVE 


TO THE 


CONTENT. 


DOING AB 


OUT 50 PERCENT 


EW.COM, THE 


ESSENTIALLY THE POINT BEING YOU READ THE CONTENT AND IT 


SEEMS LIKE WE DO FINGERSTICK. 


THAT I 


MS. 


FINGERSTICK -- 


I THINK THE 


SN'T THE REALITY 


HOLMES IS ASKING MR. BALWANI IF THEY CAN TAKE 


WORD SHOUL 


MR. BALWANT 


CLARIFT! 


D BE 


ES, GENERAL CHEMISTRY? 


YOU M 


VERY RISKY. 


THIS IS ALL THE WAY 


WE NEED TO 


INTO 2015. 


SO EVEN IN THE SI 


LIVE -- TOMORROW. 


HAN GC? 


DO MORE SOFTWARE TESTING. 


E.COND 


CATEGORY OF ASSAYS THERE'S CONCERNS ABOUT. 


MR. BALWANT TELLS HER THAT H 


FINGERSTICKS ON OUR TECHNOLOGY" 


AGAIN, 


WHEN MS. HOLMES COMMUNICATES STATE 


COMMENT. 


CAPABILITIES OF THE TECHNOLOGY, THOSE ARE FALSE STAT! 


THEY ARE KNOWINGLY FALSE 


E'S WORRIED ABOUT YOUR "ALL 


MENTS ABOUT THE 


EMENTS AND 


STATEMENTS. 


MS. GANGADKH 


WITH ELIZABETH HOI 


DKAR ALSO TESTIFIED 


MES WHERE SHE DESCRIBED TO 


THAT SHE HAD ME 


UNITED 


STATES COURT R 


E R-12553 


EPORTE 


RS 


E'TINGS 


MS. HOLMES 


974 


[IND OF ASSAY, WHAT IS 


io) 


oO 


io) 


io) 


:50AM 


:50AM 
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LIKE EIR INABILITY TO GIVE CONSISTENT RESULTS, AND THESE W. 


ISSUES THAT WERE DISCUSSED WITH ELIZABETH HOLMES. 


AGAIN, MORE EVIDENCE THAT THESE WERE NOT JUST FALSE 


STATEMENTS, THEY WERE KNOWINGLY FALSE STATEMENTS. 


CONVERSATIONS WITH MS. HOLMES ABOUT OC, QUALITY CONTROL 


FATLURES AT THERANOS. AND IT INCLUDED THE HIGH FAILURE RATE ON 


RELIABILITY ISSUES WITH THE 3.0 AND THE 3.5 DEVICES, THINGS 


DR. ROSENDORFF SAID THAT IN THE MIDDLE OF 2014, HE HAD 


THE EDISON. 


AGAIN, MORE KNOWLEDGE EVIDENCE. 


THIS IS THE 1660 EMAIL THAT I SAID CAME IN FOR A LIMITED 


HE COMMUNICATED WITH MS. HOLMES, AND ALSO SOMEONE 


DANIEL YOUNG, SOME OF HIS CONCERNS, THINGS THAT HI 


PURPOSE. YOU'VE HEARD THAT TYLER SHULTZ WORKED AT THE 


NAMED 


THAT WERE PROBLEMS AT THERANOS. 


E WAS Sl 


EE ING 


AND, AGAIN, THE CONTENT OF THE EMATL, THE THINGS THAT HE 


975 


RANOS AND 


SAYING THAT HE SEES AS A PROBLEM, THAT IS NOT IN FOR THE TRUTH. 


WHAT IT IS IN FOR, THOUGH, IS KNOWLEDGE FOR MS. HOL 


WHEN SHE'S GIVEN THIS EMAIL BY TYLER SHULTZ RAISING THESE 


PROBLEMS, THEN YOU CAN SORT OF INFER OR UNDERSTAND THAT SHI 


BECOMES AWARE OF THAT FOR THINGS LIKE HER KNOWLEDGE. 


MS. YAM TOLD MS. HOLMES ABOUT THE FINANCIAL CONDITION OF 


THE COMPANY. SO WHEN MS. HOLMES MAKES FALSE STATEMENTS TO 


OTHER PEOPLE ABOUT THE FINANCIAL HEALTH, IT'S A KNOWINGLY FALSI 


STATEMENT. 


UNITED STATES COURT REPORTERS 


E R-12554 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


io) 


io) 


io) 


jo) 


io) 
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jo) 


io) 
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:53AM 
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MS. YAM ALSO SHOWED YOU THE TRUE REVENUE NUMBERS FOR 


THERANOS . 


IN '13, NONE; 


= 


YOU'VE 


G 


SEEN THIS SPREADSHEET FROM MS. YAM. 


IN '12, NONE; 


IN SEPTEMBER OF 2013 W 


HEN THERANOS 


VAS DOWN TO ABOUT 


$14 MILLION, 


OF CREDIT. 


WHICH BRINGS THE 


THERANOS AT THIS 


MS. YAM TOLD YOU 


YOU ALSO SAW MS. YAM'S TRACKING OF THE WORK THAT TH 


HAD DONE AND THE REVEN 


976 


IN 2011, ABOUT 500,000. 


IT'S THAT WEEK 


BUT YOU HEARD THAT 7 AND A HALF OF IT WAS A LETTER 


SO IT WASN'T FREE MONEY TO SPEND FOR ANY PURPOSE, 


POINT WAS 


TOTAL DOWN CLOSER TO A 


DOWN TO ABOUT $7 MILLION, AND 


UE THAT IT RECEIVED FROM THE 


PHARMACEUTICAL COMPANIES. 


AND IN HERE YOU SEE THE NAME OF THE PHARMACEUTICAL 


BOUT $7 MILLION, THAT 


THAT THINGS AT THERANOS WERE GETTING TIGHT. 


HRANOS 


COMPANY, AND THEN THAT MIDDLE COLUMN IS THE LAST PAYMENT DATE, 


THE LAST TIME THAT THEY RECEIVED MONEY FROM THAT COMPANY. 


SO CELGENE, THE LAST TIME WAS IN JUNE OF 2011; 


PFIZER, 


IT'S NOVEM! 


AND T 


BE 


R OF 2008; SCH 


ERING-PLOUGH, MAY OF 2009. 


THE TIMES THAT THERANOS RECEIVED MONEY FROM THESE 


PHARMACEUTICAL CO! 


WE'RE GROWI 


FROM OPERATIONS F! 


STATEMENTS, THEY' 


NG CASH FROM OPERATIONS OR WE 


ROM OUR PHARMA 


MPANIES, AND THEN YOU SEE WHY STATEMENTS LIK 


YORK ARE 


NOT JUST FALSI 


RE KNOWINGLY FALSE STATEMENTS. 


EDLIN TALKED TO YOU Al 


IN THE DECISION WHICH DEVICES TO 


BOUT THE DEMOS AND WHO WAS INVOLV. 


UNITED STATES COURT REPORTE 


RS 


E R-12555 


HEN THOSE TOTALS, THE TOTAL AMOUNT IF YOU ADD ALL OF 


HAVE BEEN GROWING CASH 


ED 
Ei 


PUT IN THE ROOM, AND THEN TOLD 


io) 


oO 


io) 


io) 


io) 


io) 


io) 


jo) 


jo) 


io) 


jo) 


io) 


io) 


io) 


jo) 


jo) 


io) 


io) 
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VANT. 


STATEMENTS, KNOWINGLY FALSE 


MS. HOLMES DIDN'T JUST DECIDE WHAT DEVICE 


ROOM. 


STATEMENTS. 
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TO 


SHE ALSO PLAYED A ROLE IN THE REPORTS THAT 


AFTER THE DEMO, WHAT RESULTS TO PUT INTO 


THE 


977 


AGAIN, NOT JUST FALSE 


PUT IN THE 


WERE SENT OUT 


REPORT, AND 


MS. HOLMES SAYS, OKAY, LET'S SET IT OUT AFTER THESE CHANGES. 


SO SHE JUST DO 


ESN'T JUST PICK THE DI 


EVICE, SHI 


EF ALSO PLAYS A 


ROLE IN EVALUATING OR REVIEWING THE RESULTS THAT GO BACK TO THE 


VIP AFTERWARDS. 


IN TEXT MESSAGES, MS. HOLMES 


BECOM 


WITH WALGREENS. 


MR. BALWANI TELLS HER IN NOVEM 


WITH WAG." 


"THEY TOLD OUR 


TO OPEN MORE 


AGAIN, WHEN MS. HOLMES WAS ON THE STAND, SHE 


BER OF 2014, 


TEAM IN WAG MEETING THAT THEY 


PSC'S," PATIENT SERVICE CENT 


ERS, 


EF ABOUT PRO! 


"WE CAN'T SCALI 


DON'T INT! 


"UNTIL JULY." 


TOLD YOU, 


SAW THAT TEXT, 


BUT MR. BALWANI WAS UNAWARE 


OF THE 


FACT THAT I 


WAS COMMUNICATING WITH SOMEONE ELSE AT WALGREENS AND HIS NAME 


WAS ALEX GOURLAY AND HE WAS SAYING POSIT 


THIS DID NOT PUT ME 


ON NOTICE THAT WALGR 


IVE 


THINGS TO ME. 


SO 


EENS WAS COLLAPSING 


BECAUSE I WAS HEARING DIFFERENT THINGS FROM GOURLAY, AND EVEN 


HIM 


MIQUELON BEFORE 


BUT I EXPLAINED TO YOU WHY THAT ARGUMENT FAILS. 


A MATTER OF TIME 


EFORE WALGREENS FIGURES OUT TH 


IT'S ONLY 


ROBLEM. SH 


DOESN'T NEED TO HEAR WALGREENS TELL HER THAT THE RELATIONSHIP 


UNITED STATES COURT REPORTE 


RS 


E R-12556 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


jo) 


io) 


io) 


io) 
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io) 
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IS FAILING. 


SHE KNOWS WHAT SHE TOLD WALGREENS TO 1] 


BAIT THE HOOK. SHE 


KNOWS THAT WALGREENS THINKS THAT THEY'RE A FINGERSTICK BLOOD 


TESTING COMPANY T 


IT'S ONLY A MATTER OF TIME 


AND WALGREENS IS 


EFORE WALG 


HAT CAN ACCURATELY TEST BLOOD. 


REALIZING THAT. 


THEY'RE T 


RACKING THE VENOUS 


DRAWS NUMBERS. THEY'RE STOPPING FURTHER ROLLOUTS. 


SO IT ISN'T THAT MS. HOLMES GETS TO SAY, GOURLAY WAS STILL 


TELLING ME GOOD THINGS AND, THEREFORE, 


IF I TELL THE INVESTORS 


THAT THE ROLLOUT WITH WALGREENS WAS GOING W. 


KNOWINGLY FALSE STATEMENT. 


SHE DOESN'T NE 


ED GOURLAY TO DISCOVER THE FRAUD. SH 


ELL, THAT WASN'T A 


THAT THEY'RE NOT GOING TO HAVE A NATIONAL ROLLOUT WITH 


WALGREENS. 


MR. BALWANT TELLS HER THAT HI 


WALGREENS MEETING 


THEN AFTERWARDS, 


- THIS IS IN AP 


RIL OF 2015. 


"THE POINT ABOUT NARROWING DOWN MEN 


PERCENT CAME TO M 


THE POINT HE! 


CARES ABOUT FINGERSTICK NUMBERS. 


MEETINGS BETWEEN JHAVERI AND BALWANI WHERE 


E'S ABOUT TO GO INTO A 


IT WAS A MOSLEY TERRI 


BLE MEETING, BUT 


U TO HIT HIGH FINGERSTICK 


FE LIKE GIFT FROM GOD. 


EF IS THAT MS. HOLMES KNOWS THAT WALGRE! 


SHE DID NOT GO TO THE 


THI 


EY TRACKED THE 


FINGERSTICK NUMBER. 


BUT THAT'S NOT A FACT SH 


E WAS UNAWARE 


OF. 


SHE KNEW 


WALGREENS TRACKED AND CARED ABOUT THE FINGERSTICK NUMBERS, AND 


UNITED STATES COURT REPORTE 


E R-12557 


RS 


978 


REENS REALIZES THAT, 


io) 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


jo) 


[o) 


jo) 


oO 


oO 


io) 


io) 
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THEY'RE EVEN TALKING ABOUT WAYS THAT THEY CAN IMP 


979 


ROVE THEIR 


FINGERSTICK NUMBERS OTHER THAN MORE FINGERSTICK TESTING, 


OTHER 


THAN ACTUALLY DEVELOPING THE TECHNOLOGY TO TEST BLOOD VIA 


FINGERSTICK, NARROW THE MENU DOWN SO THE PERCENT BECOMES A 


HIGHER NUMBER, A SMALLER TOTAL. 


HERE'S THE DOCUMENT I WAS JUST REFERENCING WHERE WALGREENS 


IS TRACKING VENOUS DRAWS. THE FIRST IS IN FEI 


ONLY DROPPED TO 39 PERCENT. 


BRUARY OF 2014. 


IT'S AT 43 PERCENT OF THE TIME IT'S A VENOUS DRAW. BY MAY IT'S 


SO IT IS NOT MOVING SIGNIFICANTLY, AND THIS IS SOMETHING 


THAT WALGREENS, BALWANT, AND JHAVERI ARE PAYING ATTENTION TO, 


BUT YOU SEE IT COMMUNICATED IN TEXT MESSAGI 


ES TO MS. HOLM 


ES 
ES. 


THIS IS AN EMAIL ALSO I MENTIONED EARI 


ORIGINALLY SENDS THE EMATL JUST TO MR. 


"PATIENTS PER DAY WITH A 4 PLUS EXPER 


BALWANT SAYING, 


ITER WHERE JHAVERI 


TENCE AND VENOUS PERCENT 


IN THE 10 PERCENT RANGE." 


THEY NEED, WALGREENS AND THERANOS, A DOCUMENT! 


ED DETAILED 


PLAN ON BOTH, THE PATIENT EXPERIENCE AND THE VENOUS DRAW, OR IT 


WILL BE DIFFICULT FOR ME TO CONVINCE 


AND THEN YOU SEE MR. BALWANI FOR 


VARDS 


THIS EMAIL TO 


EXPANSION BEYOND ARIZONA. 


MS. HOLMES. SO SHE KNOWS FURTHER EXPANSION WITH WALGREENS IS 


DEPENDENT ON SOMETHING THAT IS NOT GOING TO HAPPI 


MORE FINGERSTICK. 


EN, AND THAT IS 


FOR DOD, MR. EDLIN CONFIRMED FOR YOU THAT THE THERANOS 


ANALYZER WAS NOT USED BY THE MILITARY FOR CLINICAL TESTING ON 


UNITED STATES COURT R 


EPORTE 


RS 


E R-12558 


io) 


jo) 


io) 


io) 


io) 


io) 


io) 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


io) 


io) 
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SOLDIERS. 


THIS FACT FOR YOU. 


WERE NOT JUST FALSE, THEY WE 


IN THE CO 


AND MS. HOLMES ALSO, WHI 


SO STATEMENTS TO INVESTORS TO THE 


RE KNOWINGLY FALSE. 


MR. EDLIN TOLD YOU THAT ELIZABETH HOLM 


THE USE OF THIRD PARTY DEVIC! 


980 


NN SHE WAS ON THE STAND, CONFIRMED 


CONTRARY 


ES WAS VERY INVOLVED 


MMUNICATIONS BETWEEN THERANOS AND THE MILITARY. 


ES, THAT ALSO WAS KNOWINGLY 


FALSE WHEN SHE HIDES THAT FACT BECAUSE SHE KNOWS THAT THEY'RE 


USING THI 


THEY'RE 


SHOWING UP AND THEY DON'T KNOW 


RD PARTY DEVICES AN 


Bil 


HAT GETS DISCUSSED H 


ERE WHEN 


TALKING ABOUT A REPORTER FROM 


WHEN. 


TO GET AND THE 


"THE WALL STREET JOURNAL" 


VHERE HE'S GOING TO SHOW UP OR 


AND THERE'S A QUESTION ABOUT WHAT KIND OF DRAW HE'S GOING 


EF SAYING 


BETTER A PERE 


BAD FINGERSTICK O01 


TEST THE VEIN D 


R MISS A TEST. 


ECT VENIPUNCTURE THAN A 


SO THE USE OF THIRD PARTY DEVICES, THE DEVICES THAT WOULD 


RAW 


BLOOD, WAS SOM 


ETHING THAT MS. HOLMES KNEW. 


SO WHEN SHE COMMUNICATES STATEMENTS TO INVESTORS TO THE 


CONTRARY, THOSE 


BRIAN GROSSMAN TOLD YOU THAT WHEN HE 


AR] 


EF} KNOWINGLY FALSE STAT 


EMENTS. 


TOURED THI 


FE CLIA LAI 


HE SAW THE THERANOS DEVICES. 


PARTY 


EVICES. THEY'RE 


HEN VALI 


HE DIDN'T SEE SIEMENS OR THIRD 


HIDING THAT FACT. 


‘BER TO] 


D YOU THAT 


PFIZER DID NOT HAVE 


HE TOLD ELIZABI 


ETH HO! 


DATION BY PHARMACEUTICAL COMPANIES. 


MES BACK IN 


MORE WORK FOR THERANOS IN THE 


UNITED STATES COURT REPORTERS 


E R-12559 


jo) 


io) 
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:59AM 1 FORESERABLE FUTURE. 


:59AM 2 AND MS. HOLMES IS COMMUNICATING SOMETHING DIFFERENT TO 


:59AM 3 INVESTORS. SO THAT'S, AGAIN, NOT JUST A FALSE STATEMENT, BUT A 


1:00AM 4 KNOWINGLY FALSE STATEMENT. 


1:00AM 5 THERE ARE EMATLS BETWEEN MS. HOLMES AND DR. SUNG WHERE 


1:00AM 6 CELGENE IS COMMUNICATING THE SAME THING, THIS TIME IN 2012, 


1:00AM 7 THAT CELGENE IS NOT INTERESTED IN THE CURRENT GENERATION OF 


1:00AM 8 THERANOS TECHNOLOGY. 


1:00AM 9 SAME THING FROM SCHERING-PLOUGH. 


1:00am 10 DR. CULLEN TOLD YOU THAT ESSENTIALLY THIS WORK JUST DIED 


1:00am =11 ON THE VINE, THERE WASN'T, AFTER A CERTAIN DATE, MORE 


1:00am 12 COMMUNICATION, MORE WORK BETWEEN SCHERING-PLOUGH AND THERANOS. 


1:00am 13 THE USE OF THE MEDIA. 


1:00am «14 I TOLD YOU THAT THERE WERE TWO ARTICLES THAT WE 


1:00am.) = 15 FOR THIS, THE RAGO AND THE RLOFF ARTICLE. 


1:00am 16 HERE'S AN EXAMPLE. BEFORE RAGO PUBLISHES THE ARTICLE, HE 


1:00am) =o 17 SENDS LANGUAGES, PARAPHRASES AND FACTUAL STATEMENTS, TO 


1:00am 18 ELIZABETH HOLMES TO REVIEW BEFORE PUBLISHING. 


1:00am 19 SO THINGS LIKE THE THOUSAND TESTS, DOCUMENTS, FACTS Al 


1:00am 20 THERANOS WERE PROVIDED TO MS. HOLMES BEFOREHAND, SO WHEN SHE 


1:00am) = 21 USING THE RAGO ARTICLE TO RECRUIT INVESTORS AND IT CONTAINS 


1:01AM 22 FALSE STATEMENTS, IT ISN'T JUST THE USE OF THE FALSE 


1:0lamM 23 STATEMENTS, THEY'RE KNOWINGLY FALSE, AND SHE KNOWS THAT THOSE 


1:01am 24 STATEMENTS ARE IN THE ARTICLE, AND SHE EW THAT THEY WERE 


1:0lamM 25 GOING TO BE IN THE ARTICLE BEFORE IT PUBLISHED. 


UNITED STATES COURT REPORTERS 


E R-12560 
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1:01AM 1 PARLOFF TOLD YOU THAT HE TALKED TO MS. HOLMES ABOUT THEIR 


1:01AM 2 WORK WITH THE MILITARY, AND IN FACT, SHE TOLD HIM THAT HE 


1:01AM 3 WASN'T SUPPOSED TO PRINT IT, TO USE IT IN THE PIECE BECAUSE IT 


1:01AM 4 WAS SENSITIVE, BUT THAT THERANOS'S TECHNOLOGY HAD BEEN USED BY 


1:01AM 5 THE MILITARY IN AFGHANISTAN. 


1:01AM 6 HE ALSO ASKED QUESTIONS OF MS. HOLMES ABOUT ITS USE OF 


1:01AM 7 PURCHASING TESTS, WHERE IT GOT ITS TESTS FROM. AND SHE SAYS 


1:01AM 8 OTHER LABS BUY THEIR TESTS, BUT AT THERANOS WE MAKE ALL OF OUR 


1:01AM 9 TESTS. 


1:01am 10 MR. PARLOFF ASKS HER, WHEN AN INDIVIDUAL GOES TO A 


1:02am 11 WALGREENS AND GETS A VEIN DRAW, HELP ME UNDERSTAND WHY THAT 


1:02am 12 HAPPENS. WHY IS IT THE CASE THAT SOMEONE AT A WALGREENS MIGHT 


1:02am 13 GET A VEIN DRAW? 


1:02am 14 YOU, AS THE JURY, NOW KNOW THE ANSWER. THE ANSWER IS 


1:02am) =15 BECAUSE THERANOS COULD ONLY RUN ON ITS DEVICE A VERY SMALL 


1:02am 16 NUMBER OF TESTS, AND A LITTLE BIT BIGGER NUMBER ON THE MODIFIED 


1:02am) = 17 THIRD PARTY. 


1:02am 18 BUT IT COULD NOT RUN ALL OF THE TESTS ON ITS TECHNOLOGY 


1:02am 19 AND NEEDED TO DO VEIN DRAWS. THAT'S THE HONEST ANSWER IS, WE 


1:02am 20 CAN'T RUN ALL OF THE TESTS. 


1:02am 21 BUT LISTEN TO WHAT SHE SAYS. 


1:02aM 22 (AN AUDIOTAPE PLAYED IN OPEN COURT OFF THE RECORD. ) 


1:06am 23 MR. SCHENK: PARLOFF KEEPS GOING AFTER IT. 


1:06am 24 I DON'T UNDERSTAND. WHEN SOMEONE COMES INTO A WALGREENS, 


1:06am 25 HELP ME UNDERSTAND THE SITUATION WHEN THEY GET A VEIN DRAW, 


UNITED STATES COURT REPORTERS 


ER-12561 
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1:06AM 1 WHEN YOU WOULD HAVE VENIPUNCTURE, IS IT BECAUSE YOU CAN'T DO 


1:06AM 2 THE TEST? YOU DON'T YET HAVE THAT TEST? 


1:06AM 3 AND SHE SAYS, IT'S A VOLUME QUESTION, SORT OF SUGGESTING 


1:06AM 4 WE'RE GETTING SO MANY REQUESTS FOR BLOOD TESTS THAT WE CAN'T 


1:06AM 5 HANDLE THAT VOL :» NOT, WE DON'T HAVE THE ABILITY TO RUN THAT 


1:06AM 6 TEST ON OUR TECHNOLOGY, OUR DEVICE DOES 12 TESTS. SHE DOESN'T 


1:06AM 7 SAY THAT. 


1:06AM 8 SHE MAKES HIM BELIEVE, CONSISTENT WITH WHAT ALL OF THE 


1:06AM 9 INVESTORS BELIEVED, WAS THAT THEY HAD THE ABILITY, THEIR 


1:06am 10 TECHNOLOGY RUNS ALL OF THESE BLOOD TESTS, CONSISTENT WITH WHAT 


1:06am 11 WAS SAID IN THAT BULLET POINT TO SPECIAL OPERATIONS COMMAND. 


1:06am 12 AND PARLOFF KEEPS GOING AFTER IT BECAUSE IT DOESN'T MAKE 


1:06am 13 SENSE TO HIM THAT A FINGERSTICK COMPANY IS DOING VEIN DRAWS IN 


1:06am 14 A WALGREENS, AND WHAT HE'S TOLD IS THAT IT'S A QUESTION OF 


1:07AM =15 VOLUME. IT'S, ALL OF THIS BLOOD COMING IN AND WE NEED TO RUN 


1:07am =16 IT ON OTHER KINDS OF DEVICES, ON VOLUME DEVICES, AND YOU KNOW 


1:07AM) = 17 THAT ISN'T WHAT ACTUALLY IS TRUE. THEY COULD DO 12 TESTS. 


1:07am 18 THE NEXT ELEMENT FOR WIRE FRAUD IS MATERIALITY. THE IDEA 


1:07am =19 THE FALSE STATEMENTS, THESE CATEGORIES OF FALSE STATEMENTS 


1:07am 20 (RE THE KIND OF FALSE STATEMENTS THAT WOULD CAUSE AN INVESTOR 


1:07am «21 TO INVEST IN THIS CASE WERE NOT ABOUT SOMETHING IMMATERIAL. 


1:07AM 22 WE'RE GOING TO RUN THROUGH SOME OF THE FALSE STATEMENTS 


1:07AM =23 THAT EACH INVESTOR SAID MATTERED TO THEM, BUT MATERIALITY 


1:07AM 24 DOESN'T REQUIRE ACTUAL RELIANCE. IT IS NOT THAT A PARTICULAR 


1:07AM 25 FALSE STATEMENT WAS COMMUNICATED TO AN INVESTOR AND THEN THE 
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1:07AM 1 INVESTOR CONFIRMS THAT THAT FALSE STATEMENT IS WHAT CAUSED HER 


1:07AM 2 OR HIM TO INVEST. IT'S THE KIND OF STATEMENT THAT IS CAPABLE 


1:07AM 3 OF INFLUENCING. 


1:07AM 4 MR. TOLBERT TOLD YOU ABOUT THE IMPORTANCE OF THE MILITARY, 


1:07AM 5 THE WORK THERANOS WAS DOING WITH THE MILITARY WAS IMPORTANT TO 


1:08AM 6 MR. TOLBERT AND THE HALL GROUP. 


1:08AM 7 MS. PETERSON TALKED ABOUT THE SAMPLE SIZE, THE SMALL 


1:08AM 8 VOLUME OF BLOOD. 


1:08AM 9 MR. MOSLEY TALKED ABOUT THE PFIZER REPORT. HERE'S THE 


1:08am 10 MOSLEY OUTLINE WHERE HE SAYS THAT THE PFIZER REPORT WAS THI 


1:08am 11 MOST EXTENSIVE EVIDENCE SUPPLIED REGARDING THE RELIABILITY OF 


1:08am 12 THE THERANOS TECHNOLOGY AND ITS APPLICATION IN A STUDY REPORT 


1:08am 13 PREPARED BY PFIZER BASED ON A CLINICAL CANCER TREATMENT TRIAL. 


1:08am 14 YOU KNOW THAT REPORT WAS NOT PREPARED BY PFIZER. YOU KNOW 


1:08am 15 PFIZER DID NOT AUTHORIZE THE USE OF ITS LOGO. 


1:08am 16 IT WASN'T JUST SENT TO WALGREENS. THE PFIZER REPORT WAS 


1:08am 17 ALSO SENT TO INVESTORS LIKE MR. MOSLEY, AND IT MATTERED TO 


1:08am 18 INVESTORS LIKE MR. MOSLEY. 


1:08am 19 MR. EISENMAN TOLD YOU THAT ACCURACY WAS IMPORTANT, 


1:08am 20 ACCURACY OF THE DEVICE WAS IMPORTANT IN HIS DECISION TO INVEST. 


1:09am) = 21 MR. LUCAS TALKED ABOUT ACCURACY AND AUTOMATION AS BEING 


1:09AM 22 IMPORTANT IN HIS DECISION TO INVEST. 


1:09aM =. 23 MR. GROSSMAN TALKED ABOUT THE REVENUE THAT THERANOS 


1:09am «= 24 CLAIMED IT HAD AS RECENTLY AS 2013 FROM PHARMACEUTICAL 


1:09am = 25 COMPANTES, THAT THAT WAS IMPORTANT IN PEFM'S DECISION TO INVEST. 
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1:09AM 1 D ELEMENT IS INTENT, THAT THE DEFENDANT HAD THE 


1:09AM 2 Tl EEFRAUD. 


1:09AM 3 :'LL LOOK THROUGH SOME OF THE INTENT EVIDENCE, 


1:09AM 4 H OF THE EVIDENCE THAT WE'VE BEEN DISCUSSING TODAY IS 


1:09AM 5 EVANT FOR INTENT. 


1:09AM 6 HERE YOU SEE MS. HOLMES ASKING ABOUT THE CONTENT OF 


1:09AM 7 CERTAIN BINDERS. ARE THERE ANY MATERTALS IN THE BINDERS 


1:09AM 8 THINK SHOULD BE REMOVED FOR MURDOCH? 


1:09AM 9 SO WHEN I SHOWED YOU INSTANCES OF THINGS THAT WERE IN THE 


1:09am =. 10 MURDOCH BINDER, MS. HOLMES IS WONDERING, SHE'S THINKING ABOUT 


1:09am) =o 11 AHEAD OF TIME WHAT IS GOING TO GO TO MURDOCH AND WHAT IS NOT 


1:09am = 12 GOING TO GO TO HIM. 


1:09am) =13 AND THIS IS ONE OF THE THINGS THAT WENT TO HIM, THAT 


:1oam = 14 THERANOS'S PROPRIETARY, PATENTED TECHNOLOGY RUNS COMPREHENSIVE 


:toamM =15 BLOOD TESTS FROM A FINGERSTICK. 


:loam 16 BUT IT DIDN'T JUST GO TO MR. MURDOCH. IT ALSO WENT TO 


:10aM. sos 17 MOSLEY AND PE'TERSON AND, IN FACT, THE BOARD. 


:loam 18 YOU SEE, I'M SHOWING YOU AGAIN BECAUSE THIS IS ALSO INTENT 


:loam 19 EVIDENCE, THE LAWYER TELLING MS. HOLMES CERTAIN PHRASES ON YOUR 


:loamM 20 VEBSITE SHOULD BE REMOVED, COINCIDENTALLY, PHRASES THAT 


:loamM =21 INVESTORS ALSO HEARD, BUT BECAUSE PEOPLE ARE GOING TO LEAVE 


:10aM =22 WITH THE IMPRESSION THAT THE LAB CAN PERFORM EVERY TEST. 


:10aM =. 23 THE UBS EMATL THAT WE TALKED ABOUT EARLIER WHERE EISENMAN 


:loaM 24 SAYS THIS ANALYST IS REACHING SORT OF CONCLUSIONS ABOUT 


:10aM = 25 THERANOS. WHAT SAY YOU? 
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:10AM 1 AND MR. BALWANT SAYS, SOUNDS LIKE AN UNINFORMED 
:10AM 2 CONSULTANT. 
:10AM 3 THAT'S FORWARDED TO MS. HOLMES. THAT'S ALSO INTENT 
:10AM 4 EVIDENCE. 
:10AM 5 THE AMOUNT OF REVENUE THAT THERANOS AND, IN THIS INSTANCE 
11AM 6 MS. HOLMES COMMUNICATES TO SAFEWAY HERE, THE REVENUE FOR '11 IS 
:11AM 7 $220 MILLION; '12 IS 460 MILLION; AND 2013 IS AGAIN GETTING 
:11AM 8 CLOSE TO A BILLION DOLLARS. IT'S NOT JUST BALWANT WHO IS 

11AM 9 COMMUNICATING THESE KNOWINGLY FALSE REVENUE NUMBERS. 
:liam =: 10 THE PETERSON NUMBER, AND THEN YOU SEE IN THE LOWER LEFT 
diam «611 CORNER, MOSLEY RECEIVED THIS DOCUMENT, NOT WITH THE PETERSON 
:liam 612 HANDWRITING ON IT, BUT THE SAME INCORRECT, KNOWINGLY FALSE 

diam) =613 REVENUE NUMBERS WERE SENT BOTH TO PETERSON AND MOSLEY. 
:llam 14 THERE ARE THESE TEXT MESSAGES WHERE THEY TALK ABOUT 

iam =15 FINANCIAL STABILITY, THE NEED TO BREAK EVEN. THIS IS IN JULY 
:liamM = 16 OF 2015 WHERE MR. BALWANI IS TALKING ABOUT BREAKING EVEN. "WE 
:llam 17 NEED TO GET THE BUSINESS TO BREAK EVEN AND THEN I WILL LEAVE. 
liam 618 "BUT I CAN'T LEAVE. JI WILL TRY TO FIX THIS. 
:liam) = 19 "T KNOW BUT UR SAYING EVEN IF WE FIX DON'T WANT TO BE 
:12amM = =20 
:12aM)— so 21 "CORRECT. ONLY FIX IS CASH AND BREAK EVEN. 
:12~aM = 22 I KNOW ABOUT THE FINANCIAL PROBLEMS BEFORE 2009 AND 2010, 
:12aM «23 2013 AND STILL IN 2015. 
:12amM = 24 THE DEMOS AS WELL. YOU'VE SEEN EMATLS AND YOU'VE 
:12aM = 25 TESTIMONY ABOUT MS. HOLMES'S INVOLVEMENT IN THE DEMOS AN 
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:12AM 1 THE SELECTION OF THE DEVICES, THE USE OF THAT APP, THE DEMO APP 


:12AM 2 TO SHIELD FATLURES FROM THE VIP'S, HOW THE APP SHIELDS THOS! 


:12AM 3 FROM THE CLIENT AND TO MAKE THE PROCESS LOOK EFFORTLESS. 


:12AM 4 THIS IS THE JHAVERI EMATL THAT GETS FORWARDED TO HOLMES 


:12AM 5 SAYING THAT WALGREENS, IN ORDER TO CONVINCE EXPANSION BEYOND 


:12AM 6 ARIZONA, NEEDS TO GET THE VENOUS DRAW IN THE 10 PERCENT RANGE. 


:12AM 7 THAT IS SHARED WITH MS. HOLMES. MORE INTENT EVIDENCE. 


:13AM 8 SO WHEN INVESTORS HEAR SOMETHING TO THE CONTRARY, IT'S 


:13AM 9 BECAUSE IT IS SENT, IT IS SHARED WITH AN INTENT TO DEFRAUD THE 


:13am 10 INVESTORS. 


:13am so 11 LUCAS TOLD YOU THAT WHEN HE WAS SPEAKING WITH THERANOS IN 


:13am «612 ICEMBER OF 2013, HIS UNDERSTANDING WAS THAT THE PARTNERSHIP 


:13am «6-13 H WALGREENS WAS GOING WELL, WAS EXPANDING. 


:13am =o 14 AGAIN, CONTRARY TO WHAT MS. HOLMES AND MR. BALWANI KNE 


:13am) =o 15 IN FACT, TO BE THE TRUTH. 


:13am 16 THIS IS THE SPECIAL OPERATIONS COMMAND EMATL. I WANTED 


:13am =o 17 TO -- I'M SORRY. EMAIL. I WANTED TO SHOW YOU IT AGAIN BECAUSE 


:13am «6s 18 IT APPLIES TO BOTH KNOWLEDGE AND TO INTENT. WHEN THEY'RE 


:13am «6-19 SHARING THESE KIND OF FALSE STATEMENTS, IT'S BECAUSE THESE ARE 


:13amM 20 THE TYPE OF FALSE STATEMENTS THAT INVESTORS ARE HEARING WITH 


:13amM = 21 THE INTENT TO DEFRAUD THOSE INVESTORS. 


:13aM =22 GENERAL MATTIS CONFIRMED FOR YOU THE LACK OF USE BY THE 


:13aM = 23 MILITARY OF CERTAIN DEVICES. WHEN GENERAL MATTIS TESTIFIED, 


:13amM 24 THAT WAS BEFORE EDLIN AND BEFORE MS. HOLMES HERSELF TESTIFIED, 


:14am 25 SO YOU WERE STILL LEARNING THESE FACTS, WHETHER, IN FACT, THE 


UNITED STATES COURT REPORTERS 


E R-12566 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:14AM 


7:15AM 


7:15AM 


7:15AM 


7:15AM 


7:15AM 


7:15AM 


7:15AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 36 of 300 


Case 5:18-cr-00258-EJD Document 1301 Filed 01/18/22 Page 90 of 213 
CLOSING ARGUMENT BY MR. SCHENK 8 


988 


DEVICE HAD BEEN USED THAT WAY, AND NOW YOU'VE HEARD NOT JUST 


FROM GENERAL MATTIS, YOU'VE HEARD THAT FROM EDLIN AND FROM THE 


DEFENDANT HERSELF’. 


BUT CHRIS LUCAS TOLD YOU THAT HE UNDERSTOOD FROM 


MS. HOLMES THAT THE ANALYZER WAS ACTIVELY BEING USED BY 


MILITARY TO TREAT SOLDIERS IN THE FIELD. 


HE ALSO SAID THAT HE WOULD HAVE BEEN SURPRISED TO LI 


THAT IT WASN'T -- AND HIS UNDERSTANDING WAS THAT THEY HA 


AN ANALYZER TO THE MIDDLE EAST, AND HE WOULD HAVE BEEN 


SURPRISED TO HEAR THAT THEY, IN FACT, HAD NOT. 


LISA PETERSON TOLD YOU THAT SHE UNDERSTOOD THAT THE DEVICE 


WAS USED ON MILITARY HELICOPTERS. 


AND IN THE "FORTUNE" ARTICLE, INVESTORS, WHEN THEY 


‘D THE ARTICLE, ARE TOLD THAT THERANOS DOES NOT BUY 


LYZERS FROM THIRD PARTIES. 


AGAIN, A FALSE STATEMENT THAT WAS KNOWINGLY FALSE AND 


COMMUNICATED WITH THE INTENT TO DEFRAUD BECAUSE THAT PLAYED A 


ROLE IN THE INVESTORS' DECISIONS. THEY THOUGHT THEY WERE 


INVESTING IN A FINGERSTICK BLOOD TESTING TECHNOLOGY THAT US! 


ITS OWN TECHNOLOGY TO TEST BLOOD. 


MS. PETERSON CONFIRMED THAT FOR YOU, THAT HER 


UNDERSTANDING WAS THAT THERANOS USED ITS OWN ANALYZER 


EQUIPMENT. SHE GOT THAT FROM ELIZABETH HOLMES. IT'S IN THE 


ARTICLE, BUT MS. PETERSON ALSO LEARNED THAT FROM CONVERSATIONS 


WITH ELIZABETH HOLMES. 
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LET'S TALK ABOUT THAT FOR A 


THE DOCUMENT ON THE LEFT IS THE DOCUMENT THAT WAS SENT TO 


PFIZER. THE DOCUMENT ON THE 


RIGHT IS THE DOCUMENT THAT WAS 


SENT TO WALGREENS. 


THE DOCUMENT ON THE LEFT IS THE DOCUMENT THAT WAS SENT TO 


SCHERING-PLOUGH. THE DOCUMENT ON THE RIGHT IS THE DOCUMENT 


THAT WAS SENT TO WALGREENS. 


THE CONCLUSIONS IN THE SCHERING-PLOUGH DOCUMENT WERE 


ENHANCED. 


ONE ON TOP 


THE V. 


THE VERSION THAT WAS SENT TO SCHERING-PLOUGH IS THE 


ERSION THAT WAS SENT TO WALGR 


EENS HAD ADDITIONAL 


LANGUAGE IN IT, THAT THE THERANOS TESTS WERE MORE ACCURATE THAN 


THE CURRENT GOLD STANDARD RE 


THE LOGO, IT WAS ACTUALLY ALSO 


FERENCE. 


CONCLUSIONS IN THE REPORT. 


SO IT WASN'T JUST ADDING 


DOCTORING OR ENHANCING THE 


AND NOW LOOK AT WHAT MS. HOLMES SAID TO WALGREENS ABOUT 


THESE REPORTS. 


MS. HOLMES TOLD YOU ON THE STAND THAT SHE 


APPLIED THE LOGOS TO THOSE DOCUMENTS, I THINK FROM THAT TO 


SUGGEST I NEVER WOULD HAVE INTENDED -- THOUGHT I WAS DEFRAUDING 


ANYBODY IF 


I HAD GIVEN IT BACK TO THE 


FIRST 


, LIT CERTAINLY ISN'T ON TH 


PHARMA COMPANIES. 


PHARMA COMPANIES TO 


DISCOVER THAT, TO REPORT IT BACK TO THERANOS, BUT IT ALSO 


MISSES THE 


POINT. 


LOOK AT WHAT USE MS. HOLMES IS MAKING OF THESE DOCUMENTS. 


UNITED STAT! 


ES COURT R 
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:16AM 1 SHE WRITES IN AN EMATL TO WALGREENS, "ATTACE 

:16AM 2 DISCUSSION PLEASE FIND THREE INDEPENDENT DUE ] ENCE REPORTS 
:17AM 3 ON THERANOS SYSTEMS ATTACHED TO THIS EMATL. THESE REPORTS ARE 
:17AM 4 FROM GLAXOSMITHKLINE, PFIZER, AND SCHERING-PLOUGH AFTER THEIR 
:17AM 5 OWN TECHNICAL VALIDATION AND EXPERIENCE WITH THERANOS SYSTEMS 
:17AM 6 IN THE FIELD. 

:17AM 7 SHE WANTS WALGREENS, AND THEN THESE WERE ALSO SENT TO 
:17AM 8 PETERSON AND MOSLEY, TO CONCLUDE THAT THEY ARE INDEPENDENT DUE 
:17AM 9 DILIGENCE REPORTS, THAT THE PHARMA COMPANIES PREPARED THE 

:17amM~—s 10 REPORTS AFTER THEIR OWN TECHNICAL VALIDATION. 

:17amM.—s 11 DR. CULLEN TOLD YOU THAT FOR THE SCHERING-PLOUGH WORK, TI 
:17amM.)— os 12 DEVICE WAS AT THERANOS; THAT THAT'S WHERE THE TESTING WAS DONE. 
:17amM.)— os 13 SO NOT ONLY WERE THE CONCLUSIONS IN THE SCHERING-PLOUGH 

:ijam 14 DOCUMENTS THERANOS'S, THEY COULD NOT HAVE BEEN 

:ijam 15 SCHERING-PLOUGH'S, BECAUSE SCHERING-PLOUGH WASN'T THE 

:17aM =o 16 DID THE WORK. 

:i7am 17 PETERSON RECEIVED THE PFIZER DOCUMENT. AND YOU KNOW 

:isam 18 MOSLEY RECEIVED THE PFIZER DOCUMENT ALSO. 

:1sam) = 19 THE E OF THE MILITARY. THIS CHART -- I'M SORRY, USE 
:1sam 20 

:18aM) 21 THIS CHART SHOWS YOU SORT OF THE THREE RELEVANT FACTS 
:18AM = 22 ABOUT EACH OF THE ARTICLES, "THE WALL STREET JOURNAL" AND THE 
:18amM) = 23 PARLOFF. 

:1samM = 24 AT THE TOP YOU SEE THERANOS EMATLING THE RAGO ARTICLE TO 
:18aM) = 25 SHAREHOLDERS, AND THEN YOU SEE THE LOCATIONS AND EXHIBITS WHERE 
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:18AM 1 YOU CAN FIND THE RAGO ARTICLE, AND THEN YOU SEE THERANOS 


:18AM 3 PRESENTATIONS TO THE BOARD. 


:18AM 4 AND THEN EQUALLY TRUE FOR THE "FORTUNE" ARTICLE. YOU SEE 


:18AM 5 LOCATIONS IN THE EVIDENCE IN THE EXHIBITS WHERE YOU CAN FIND 


:18AM 6 THE "FORTUNE" ARTICLE, YOU SEE WHERE THE "FORTUNE" ARTICLE IS 


:18AM 7 SENT TO SHAREHOLDERS, AND YOU SEE WHERE THE "FORTUNE" ARTICLE 


:18AM 8 IS REFERENCED OR INCLUDED IN THE INVESTOR BINDERS. 


:19AM 9 RAGO SHARES THE ARTICLE OR THE CONTENT BEFORE IT'S 


:l9am = 10 PUBLISHED WITH MS. HOLMES. IT'S NOT JUST KNOWLEDGE EVIDENCE 


:lgam =o 11 SHOWED YOU THIS A MOMENT AGO FOR KNOWLEDGE. IT'S ALSO THE 


:19am) = 15 GENERAL MATTIS WAS GOING TO TALK TO A REPORTER FROM "THE 


:19am =o 17 COMMUNICATE WITH HER BEFOREHAND WHAT HE CAN SAY AND WHAT HI 


:l9am = 12 CONTENT. SHE KNOWS THE CONTENT OF THE ARTICLE, SHE KNOWS TH 


:l9am = 13 ARE FALSE STATEMENTS IN THE ARTICLE, AND AS YOU SAW A MOMENT 


:19am = 14 AGO, IT GETS SENT TO SHAREHOLDERS. ENT. 


:l9am =o 1 6 NEW YORKER," AND HE WANTED TO PREP WITH MS. HOLMES TO 


:l9am =o 18 CAN'T SAY, AND SOME OF THAT PREP HAPPENS OVER EMAIL. 


:l9am = 19 AND MS. HOLMES TELLS HIM ANY QUESTIONS HE ASKS YOU ABOUT 


:19amM = 20 HOW OUR TECHNOLOGY WORKS, I.E., THAT THERE IS A SINGLE DEVICE 


:l9am = 21 THAT DOES ALL TESTS, YOU CAN LET HIM KNOW WE DON'T TALK ABOUT 


:19aM = 22 THESE ON THE RECORD. 


:19aM = 23 YOU KNOW THAT AN HONEST STATEMENT WOULD HAVE BEEN THAT OUR 


:l9amM = 24 DEVICE CAN'T DO THAT. WE DON'T HAVE A SINGLE DEVICE THAT DOES 


:19aM = 25 ALL OF THE TESTS. THAT'S NOT WHAT SHE'S COMMUNICATING TO 
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1:20AM 1 GENERAL MATTIS AND WHAT THEN, PRESUMABLY THE GOAL IS, WHAT 


1:20AM 2 APPEAR NOW IN ANOTHER ARTICLE, "A NEW YORKER" ARTICLE. 


1:20AM 3 SO THE CONTENT OF THESE ARTICLES IN THE MEDIA CONTAINING 


1:20AM 4 FALSE STATEMENTS WAS INTENTIONAL. SHE WANTED THEM TO CONTAIN 


1:20AM 5 FALSE STATEMENTS. AND THEN SENDING THE ARTICLE TO INVESTORS TO 


1:20AM 6 USE TO HELP THEM IN THEIR EVALUATION OF WHETHER OR NOT TO 


1:20AM 7 INVEST WAS ALSO DONE WITH AN INTENT TO DEFRAUD. 


1:20AM 8 MOSLEY SPECIFICALLY TOLD YOU THAT THE "FORTUNE" ARTICLE 


1:20AM 9 WAS IN HIS BINDER, AND HE THOUGHT THAT IF THERANOS WAS 


1:20am 10 INCLUDING IT IN HIS BINDER, THAT MEANT THAT EITHER THEY AGREE 


1:20am = 11 WITH IT OR THEY THOUGHT IT WAS SORT OF VALUABLE, ACCURATE 


1:20am =12 REPRESENTATIONS OF THE THERANOS TECHNOLOGY, AND THAT'S WHY THEY 


1:20am 13 WOULD INCLUDE IT. 


1:20am =—s 14 HERE'S THE EMATL TO SHAREHOLDERS, POTENTIAL INVESTORS WITH 


1:20aM)—s 15 THE "FORTUNE" ARTICLE. YOU'VE SEEN THE ONE WITH THE RAGO 


1:20am 16 ARTICLE. HERE'S THE "FORTUNE" EMAIL AND THE RAGO ARTICLE AS 


1:21am 17 WELL. 


1:21am 18 THE LAST ELEMENT FOR WI RAUD FOR INVESTORS IS THE 


1:21am = =19 INTERSTATE NEXUS, THE FEDWIRE, THAT THE INVESTORS WIRED MONEY 


1:21am 20 TO THERANOS, AND THAT WIRE CROSSED STATE LINES. 


1:21am) =21 YOU'VE SEEN THIS ALL WITHIN EXHIBIT 4845. YOU'VE SEEN THE 


1:21AM 22 DOCUMENTS THAT SHOW THE USE OF THE FEDWIRE. SO EVEN IF IN 


1:21am 23 THEORY THE INVESTOR'S BANK WAS IN CALIFORNIA AND IT WENT TO -- 


1:21am 24 EVEN IF THE THERANOS BANK WAS IN CALIFORNIA, THE USE OF FEDWIRE 


1:21am 25 STILL CAUSES AN INTERSTATE WIRE. 
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YOU'VE HEARD IN THIS CASE INSTANCES WHERE THE WIRE ITSELF 


ORIGINATED OUTSIDE OF CALIFORNIA BI 


NEW YORK OR PETERSON S] 


FEDWIRE SYSTEM. 


AND MR. AMENTA'S 


ECAUSE MOSLEY SENT IT FROM 


ENT IT FROM MICHIGAN, BUT THE USE OF THE 


TESTIMONY PROVIDED THE EVIDENCE TO YOU 


THAT THE WIRES THAT ARE CHARGED IN COUNT THREE; AND THIS IS 


COUNT FOUR FOR LUCAS; AND THIS IS COUNT FIVE FOR THE HALL 


GROUP'S INVESTMENT FROM BRYAN TOLBERT; AND THIS IS COUNT SIX, 


GROSSMAN'S PFM INVESTMENT; CO 


UNT SEVEN, LISA PETERSON'S RDV 


INVESTMENT; COUNT EIGHT, MOSLEY'S INVESTMENT. 


NOW WE MOVE ON TO THE WIRE FRAUD FOR PATIENTS. 


YOUR HONOR, THIS MIGHT BE A GOOD TIME FOR A BREAK IF WE'RE 


THINKING OF TAKING ONE? 


THE COURT: 


SURE. 


THANK YOU, MR. SCHENK. 


LADIES AND GENTLEMEN, 


LET'S DO THAT. 


SHOULD WE TAKE ABOUT 30 MINUTES THEN, 


I JUST WANT YOU TO KNOW, LADIES AND GENTLEMEN, WE WILL 


LET'S TAKE OUR MORNING BREAK. 


ABOUT 30 MINUTES? 


FINISH NO LATER THAN 4:00. 


TODAY, AND I ANTICIPATE THAT WI 


WE WILL NOT GO BEYOND 4:00 O'CLOCK 


E WILL START TOMORROW AT 9:00, SO 


JUST TO LET THE PARTIES KNOW. 


PLEASE. 


LET'S TAKE 30 MINUTES, 


THE CLERK: 


THE COURT: 


THANK YOU. 


COURT IS IN RECESS. 


ESS FROM 11:22 A.M. UNTIL 12:01 P.M.) 


PLEASE BE SEATED. LADIES AND GENTLEMEN, 


UNIT! 
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WE'RE BACK ON THE RECORD. 


IS PRESENT. OUR JURY IS BACK. 


COUNSEL, I THINK WE'LL TAKE OUR NE 


THAT WORK FOR COUNSEL? 


BREAK AT 


ALL COUNSEL ARE PRESENT, MS. HOLMES 


1:30. DO 


MR. SCHENK: YES, YOUR HONOR. 


MR. DOWNEY: THAT'S FINE, YOUR HONOR. 


THE COURT: ALL RIGHT. 


1:30, LADIES AND GENTLEMEN. 


WE'RE BACK ON THE RECORD. 


MR. SCHENK, WOULD YOU L 


ARGUMENT? 


MR. SCHENK: YES. 


IKE TO CONTINU 


OUR NEXT BREAK WILL BE 


THANK YOU. 


E WITH YOUR OPENING 


WHEN WE LEFT OFF, WE WERE ABOUT TO TRANSITION TO SPEAKING 


ABOUT THE WIRE FRAUD COUNTS 


REVISIT AND JUST SAY ONE ADDITIONAL THING. 


SAF! 


RELATED TO PATIENTS. 


LET ME 


ON THE INVESTOR SIDE, WE SAW EVIDENCE ABOUT WALGREENS AND 


EWAY, AND I TALKED TO YOU A LITTLE BIT ABOUT TH 


EH WAYS THAT 


YOU CAN USE THAT EVIDENCE, AND I MENTIONED THAT WALGREENS WAS 


ALSO AN INVESTOR. 


[ THINK THERE MAY BE EVIDENCE IN THE R 


ECORD AS WELL WITH 


994 


REGARD TO SAFEWAY, THAT SAFEWAY ALSO MAY HAVE BEEN AN INVESTOR. 


SO THEY'RE INVESTOR VICTIMS OF THE SCHEME. YOU JUST 


AREN'T DELIBERATING ABOUT COUNTS RELATING TO WALGREENS AND 


SAF! 


EWAY. I SUGGESTED TO YOU THAT WALGR! 


ENS WAS AN INVESTOR. 


THINK THERE MAY BE SOME EVIDENCE IN THE RECORD AS WELL ABOUT 


UNITED STAT! 
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SAFEWAY. 


LET'S MOVE ON NOW TO THE WIRE FRAU 


TO PATIENTS. 


APPLY FOR THE WIRE FRAUD TO PATIENTS AS THEY DID WIRE FRA 


INVESTORS, THE 


THAT SHE RECEIVED THE HIV TEST. 


THE SAME COUNTS -- I'M SO 


SAME FOUR ELE 


HERE ARE 


MENTS. 


THE 


THE FIRST COUNT, COUNT TEN, IS ! 


INITIALS E.T. 


IT'S M.E. 


THE PURCHASE 


OF LAB REPORTS FROM CALIFORNIA TO THE 


COUNT ELEVEN IS ELLSWORTH, 


AND THEN COUNT TWELVE IS AN ELECTRONIC FUNDS TRANSF! 


PATIENT COUNTS. 


ERIN TOMPKINS. 


EHRL ELLSWORTH'S PSA T! 


995 


RRY, THE SAME ELEMENTS 


ON THE VERDICT FORM. 


OF A MEDIA BUY IN THE A 


RIZONA MARKET. 


AND THI 


ARIZONA. 


BUT THE 


SO THE FI 


RST ELEM 


ENT IS THAT A SCHI 


DOCTOR'S OFFICES IN 


EMF OR PLAN EXISTED. 


D COUNTS AS THEY RELATE 


UD TO 


YOU RECALL 


ON THE VERDICT FORM IT HAS HER 


ER FOR 


WIRES FOR TEN AND ELEVEN ARE ACTUALLY FAXES, A FAX 


AND WE'VE ACTUALLY COVERED A FATR AMOUNT OF THIS ALREADY, 


SCHEME VIS-A-VIS PATTI 


ENTS INVOLVE 


BOTH ELECTRONIC WIR 


ES 


TO PURCHAS! 


E ADVERTISEMENTS TO INDUCE OR 


ENCOURAGE PATIENTS TO 


USE THE SERVICE, THAT'S SOMETHING LIKE COUNT 12 IN THE 


INDICTMENT, AN 


ARTICLES IN T 


TESTING, FINGE 


INDUCE A PATIE 


RSTICK TESTING, THE 


KINDS 


UNITED STAT! 


D ALSO THE USE OF THE THERANOS WEBSITE OR 


HE MEDIA THAT SAID ACCURATE TESTING, LOW COST 


OF THINGS THAT WOULD 


NT TO GO TO THE THERANOS PATIENT SERVICE CENTER 


ES COURT R 


EPORTE 


RS 


E R-12574 
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INSIDE OF A WALGREENS STORES. 


996 


AND THEN FINALLY, TO SEND THE LAB R 


ESULTS. THEY USED 


ELECTRONIC WIRES. THERANOS USED ELECTRONIC WIRES TO SEND THE 


LAB RESULTS FROM THEIR LAB TO THE DOCTOR'S OFFICE KNOWING THAT 


THOSE LAB RESULTS WERE LIKELY TO CONTAIN INACCURATE OR 


UNRELIABLE RESULTS. 


SO THE ADVERTISEMENT LOOKED LIKE THIS. 


DAN EDLIN SAID THAT THIS EXHIBIT, EXHIBIT 3696, WAS IN AN 


INVESTOR BINDE UT THIS WAS ALSO THE KIND OF THIS THING THAT 


APPEARED ON THE ERANOS WEBSITE, AND IT ADVERTISES THE HIGHEST 


LEVELS OF ACCURACY, THERANOS OFFERS TESTS WITH THE HIGHEST 


LEVELS OF ACCURACY. 


YOU EVEN HEARD BRITTANY GOULD TOLD YOU THAT THEY WENT TO 


THERANOS BECAUSE THEY THOUGHT THEY WOULD PROVIDE HIGH LEVELS OF 


ACCURACY. 


RESULTS IN HOURS, NOT DAYS. THAT TESTS ARE PERFORMED AT 


.ING SPEED. FASTER THAN PREVIOUSLY POSSIBLE. 


AGAIN, EDLIN SUGGESTED WHILE THIS SLIDE WAS SENT TO 


ESTORS, IT WAS ALSO DISPLAYED ON THE W! 


EBSITE. 


IN ARTICLES. THIS IS THE RAGO ARTICLE. IT TALKS ABOUT 


THERANOS PROCESSES BEING FASTER, CHEA 


PER, MORE ACCURATE THAN 


CONVENTIONAL METHODS, REQUIRING ONLY A MICROSCOPIC BLOOD 


VOLUME, NOT VIAL AFTER VIAL OF THE STUFF LIKE A TRADITIONAL LAB 


WOULD REQUIRE. 


MS. HOLMES ESTIMATES THAT PATIENTS AND DOCTORS WILL 
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AND THEN THE TECHNOLOGY IS AUTOMATED, STANDARDIZED, 


EMPTING TO SUBTRACT HUMAN ERROR FROM THE PROC! 


LOWER VARIANCE IN THE RANGES FOR A GIVEN TEST. 


AND THEN YOU ALSO SEE 


STATEMENTS IN TH 


ESS TO ACHIE 


997 


EF} PARLOFF ARTICLE 


THINGS LIKE THE TESTS CAN BE PERFORMED ON JUST A FEW DROPS OF 


TALK ABOUT THE DRAW FROM A FINGERSTICK AND THE RESULTS WITHIN 


BLOOD, A FRACTION OF THE AMOUNT ORDINARILY 


REQUI 


RED. 


AND THI 


EY 


HOURS. 


WEBSITE ARE AL 


SO, AGAIN, THE 


i8O IN ARTICLES IN THE MEDIA. 


THAT WAS L 


SEV] 


THE FALSE 


ERAL PLACES. 


WE'RE SEEING A TEXT MESSAGE WHERE M 


NOW WE 


RE LOOKING AT TEXT M 


CLAIMS REGARDING ACCURACY. 


ESSAGES. 


SAME KIND OF STATEMENTS THAT ARI 


MS. HOLMES KN 


IKELY TO OCCUR, AND THE WAY SHE KNEW IT IS FROM 


AND IN THIS INSTANCE 


R. BALWANI SAYS, 


MARKET OUR LAB AND EVERYTHING AN 


PEOPLE 


WI] 


11 TALK Al 


"WE CAN 


FINGERSTICK WITHOUT US TALKING ABOUT IT." 


PEOPLE 


THE 


DONI 


NUM 


SO THERE'S AN UNDERSTANDING ON THEIR PAI 


RANOS BEING FINGERSTICK IS AL 


RT THAT FIRST 


READ WHAT IS MARKETED AND ALSO THAT THE 


READY OUT T 


E AND THE 


DEFENDANTS THEMSELVES 


HAVE DONE 


IRE. 


STORY OF 


THE MEDIA HAS 


BOUT OUR 


THE 


SO NO 


V THAT THE PUBLIC IS SEEING LOW O 


LOW FINGERSTICK NUM 


BERS, ERS 


SAY. 


, WE CAN CHANGE 


UNITED STATES COURT REPORTE 


E R-12576 


THE 


WORK. 


THINGS WE 


R HIGH VENOUS DRAW 


RS 


WE DON'T HAVE TO SAY FINGERSTICK, AND THAT'S ALREADY T 


EW THAT 
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PM 


NARRATIVE. 


IT. WE DON'T N 


IN ADV! 


THINK WE SHOULD $S 


ARIZONA. 


NOT." 


IT DO 


LESS BLOOD WHICH I WILL 


HED TO SAY IT. 


ERTISING MS. HOLM 


THE STORY OF THERANOS HAS BEEN TOLD. PEOPLE GET 


ES THEN TEXT MESSAGE 


HOW THEM T 


HE FIRST AD THAT'S GOING TO RUN IN 


ENTION NANOTAINERS OR FINGERSTICK. JUST 


MAKE A BIG DEAL ABOUT BEING ABOUT 


BUTTERFLY AND SMALLER NEEDLE 


BETTER FOR US TO SHOW THAN 


ACTUALLY, YOU'VE SEEN IN THIS COURTROOM AN ARGUMENT SORT 


OF SIMILAR TO THAT, THI 


E IDEA THAT WH 


EN 


VE SAID "SMALL VOLUMES" 


OR "SMALL NEEDLES," WE ALSO MEANT BUTTE 


SMALL P] 


EDIATRIC N 


RFLY NEEDLES, A VERY 


‘DLE THAT CAN GO IN THE ARM. 


BACK IN 2015 THEY ALREADY WERE INCLUDING THIS IN PART OF 


THE SCHE 


EY APP] 


SMALL BI 


VIAL OF THE STUFF, 


iS, VI 


ECIAT 


:D THAT THE NARRATIVE OUT THERE WAS 


RY SMALL VIALS, COMPARED TO VIAL AFTER 


AND THEN TRY TO RATIONALIZE AWAY WHERE WHAT 


THEY'RE ACTUALLY DOING CAN ATTEMPT TO STILL BE CONSISTENT WITH 


THE NARRATIVE. 


TO COME UP WITH A WAY OF TRYING TO MAKE THE CURRENT STAT 


THE OFF! 


oral 


THE 


THROUGH DR. DAS. AFT 


THROUGH, YOU'VE HEARD THE 


THEY KNOW WHAT PEOPLE THINK, AN 


BERING CONSISTENT WITH THE FALS] 


D THEY'RE TRYING 


THE ACCURACY AND INACC 


ELIABILITY OF THE ASSAYS ON 


FIRST DOCUMENT I'M S 


ER THE 


URACY AN 


E NARRATIVE THAT HAS 1 


D RELIABILITY AND 


: DEVICE. 


OWING YOU CAME IN I BELIEVE 


CMS INSPECTION, THERANOS WAS GOING 


UNIT 


ER-12577 


PROCESS OF, VOIDING TESTS AND TAKING 


ED STATI 
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INTERACTING WITH CMS. 


AND IN THIS DOCUMENT ABOUT THE 


WRITE, THIS IS THERANOS YOU SEE, 
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99 


IMPACT ON PATTI 


ENTS THEY 


"THE QC FAILURES IDENTIFIED BY 


THIS COMPREHENSIVE RETROSPECTIVE ANALYSIS REFLECT A GLOBAL AND 


LONG-TERM FATLUR 


E OF THE QUALITY CONTROL PROGRAM FOR THIS 


INSTRUMENTALITY, AS WELL AS FAILURES OF RELATED QUALITY 


ASSURANCE PROC] 


CORRECT SUCH AN UNSTABLE PROCESS. 


HAS CONCLUDED T 


TEST REPORTED F! 


SYSTEM, 


SO THIS DO! 


DOCUMENT CAME IN 2015. 


EDURES THAT SHOULD HAVE ALERTED THE LABORATORY TO 


THEREFORE, 


THE LABORATORY 


ROM THE 


"3.5 INSTRUMENTS." 


ES NOT PROVE 


KNOWL! 


EDGE 


LABORATORIES PTS," THERANOS 


EARLIER ON. 


BUT 


IT HELPS I 


HAT THERE IS A POSSIBLE PATIENT IMPACT FOR EVERY 


PROCESSING 


THIS 


DENTIFY THE INACCURACY, 


THE PROBLEMS WITH THE 


TESTS 


THAT OCCURRED WHEN THEY WERE 


TESTING PATIENTS USING THE THERANOS 


DR. DAS TOLD YO 


DEVICES. 


THAT THAT WAS THE TOTAL UNIVERSE 


U THAT 50- TO 60,000 TESTS WERE VOIDED AND 


DEVICE IN THE CLIA LAB. 


HE 
E 


TOLD YOU THERE 


WERE 


INSTANC] 


PATIENT RESULTS FROM THE EDI 


ESTS RUN ON THE EDISON 


ES WHEN THEY WERE 


REPORTING 


SON DEVICE 


EVEN AFTER QUALITY 


CONTROL FAILURE. 


YOU HEARD THROUGH SOME OF THE INFORMATION OF 


DR. ROSENDORFF T 


GOING OUT. 


AND 


DR. DAS SAID THAT ACTUALI 


HAT OC WAS THE CHECK ON INACCURATE RESULTS 


LY DIDN'T HAPPEN. 


THERE WERE INSTANCES WHEN RESULTS WENT OUT EVEN AFTER QC 


UNITED STAT! 


ES COURT 


E R-12578 


REPORTERS 


:11PM 
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LOSING ARG 


FATLURES. 


DR. DAS ALSO TALK 


UME 


00 


ED TO YOU ABOUT A CONVERSATION THAT HE 


HAD WITH MS. HOLMES WHEN THEY WERE MAKING THE DECISION TO VOID 


THE TESTS, 


SORT OF WHAT THEY WOUL 


THAT THEY WERE VOIDING. 


AND DR. 


WHETHER IT 


WAS BECAUSE OF QUALITY CONTROL OR QUALITY ASSURANCI 


D SAY, WHAT THE REASON WAS 


DAS SAID THERE WAS SORT OF A DISCUSSION ABOUT 


FATLURES, MORE SYSTEMIC THINGS IN THE LAB, OR IF THERE WAS A 


FUNDAMENTAL PROBLEM WITH THE DEVICE. 


AND DR. DAS SAID THAT MS. HOLMES DID NOT WANT TO SAY THAT 


THERE WAS A FUNDAMENTAL PROBLEM WITH A DEVICE, AND THIS IS A 


CONCEPT THAT I'] 


LL COME BACK TO A LITTLE BIT LATER, BUT DR. DAS 


REACHED A DIFFERENT CONCLUSION. 


DR. DAS TOLD YOU THAT THERE WERE 


DEVICES WERE REPORTING PSA RESULTS FOR FEMALI 


INSTANCES WHEN THE 


ES. DR. DAS TOLD 


YOU THERE WERE INSTANCES WHEN THE DEVICE WAS FUNDAMENTALLY 


FLAWED. IT WASN'T A QC OR A OA PROBLI 


PROBLEM. 


IS WITH TH 


I WANT TO WALK THROUGH A COUPLI 


E OF TIMI 


EM, IT WAS A MORE BROAD 


ELINES. THE FIRST 


E ASSAY HCG, THAT! 


S THE PREGNANCY T! 


EST THAT 


BRITTANY GOULD GOT. THE VALIDATION FOR HCG OCCURRED IN MARCH 


OF 2014, AND YOU'VE SE 


EN THE VALIDATION DOCUMENTS. 


TESTING BEGAN ON THE EDISON A MONTH AND A HALF LATER, THE 


THAT DATE, 


BEGINNING OF MAY. YOU'VE SE 


MAY 9TH, 2014. 


UNITED STAT 


ES COURT R 


E R-12579 


EPORTE 


RS 


EN THE DOCUMENT THAT HAS SHOWED YOU 
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DR. ROSENDORFF THEN 


DEVICE IN THIS ] 


EMATI 4147. 


STOPPING FURTH 


R TESTING. 


THEY STILL 


ARE 
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Ol 


HALTED TESTING OF HCG ON THE EDISON 


DR. ROSENDORFF SENDS OUT AN EMAIL 


THOSE GO TO MS. 


HER BROTHER, IS TALKING TO HER ABOUT, 


HOLMES . 


NOW CAUSING SOME SERIOUS ISSUES AND PATIENT COMPLAINTS. 


RECEIVING EMATLS FROM CUSTOMER COMPLAINING. 


IN FACT, THIS ONE, 


CHRISTIAN HOLMES, 


"JUST FYI -- HCG RIGHT 


BEEN 


SPENDING ALL MORNING TALKING TO DOCS ABOUT JUST HCG AND WILL 


CONTINUE TO DO SO...IT'S A SENSITIVE ONE OBVIOUSLY BECAUSE OF 


PEOPLE 


FINDING OUT IF PRI 


EGNANT." 


JUNE OF 2014 MS. HOLMES IS INFORMED BY HER BROTHER ABOUT 


THE HCG -- I'M SORRY, T 


FOR HCG YOU SEE 


THIS EMAIL 


BLEMS WITH THE HCG TEST. 


HE EDISON DEVICE IS FAILING QC. 


HERE, 


EXHIBIT 5421, 


THE NUMBERS, THI 


E NUM 


ER OF EDISONS RUN AND TH 


QC FAILURES, AN 


EN THE NUMB 


THAT TALKS ABOUT 


iR OF 


D IT LISTS ASSAYS AND THE THIRD ASSAY LISTED IS 


HCG. 


MORE EMATLS OF CUSTOMER COMPLAINTS TO ELIZABETH HOLMES AND 


SHE'S LEFT WITH 


BRITTANY GOULD THEN R 


HEARD 


HER TESTIMONY, 


ASKING "HO 


AND S 


HE TALKED ABOUT T 


AND THEN LATER, THE | 


JANUARY, TESTING OF HCG ON THE EDISON IS TE 


HER DOCTOR 


¥ DID THAT HAPPEN?" 


ECREIVED HER INACCURATE 


HAT 


TEST. YOU 


PROCESS. 


EGINNING OF THE NEXT YEAR, IN 


RMINATED. 


’ 


BRITTANY GOULD'S DOCTOR, 


R. ZACHMAN, TALKED 


TO YOU ABOUT ACCURACY OR INACCURACY OF BRITTANY GOULD'S 


UNITED STATES COURT REPORTERS 


E R-12580 
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LOSING ARGUME 


02 


SPECIFIC TESTS IN LIGHT OF THE OTHER FACTS THAT WERE KNOWN. 


LET'S DO 


THAT FOR PSA. 


PSA TESTING IS HELPFUL IN DETERMINING PROSTATE CANCER. 


THE VALIDATION REPORT FOR PSA ON THE EDISON WAS IN SEPTEMBER OF 


2013. YOU'VE 


SEEN THAT DOCUMENT. THERE WAS AN INTERNAL 


RESULTS COMPARISON. YOU'VE HEARD SOME TESTIMONY THERE WAS A 


DISAGREEMENT AT THERANOS ABOUT WHETHER THIS WAS REAL PT, 


WHETHER THIS WAS REAL PROFICIENCY TESTING, AND THERE WAS 


DISAGREEMENT OR DISCUSSION ABOUT WHETHER IT ACTUALLY WAS 


PROFICIENCY TESTING. 


NEVERTHELESS, IT STILL WAS A RESULTS COMPARISON. THEY HAD 


A KNOWN PSA SAMPLE AND TESTED IT ON A PREDICATE DEVICE, A THIRD 


PARTY DEVICE, 


AND ALSO THE THERANOS DEVICE. AND NOTICE, THE 


PREDICATE DEVICE IS RUN THE FIRST TIME AND IT SCORES A 3.1, AND 


IT'S RERUN AND GETS A 3.1. 


THEN THEY TEST ANOTHER SAMPLE ON THE PREDICATE DEVICE, 


THEY RERUN IT AND THEY GET A 7.5. 


WHEN THEY ARE USING THE THERANOS DEVICE, THEY GET A 1.9 


‘HE FIRST TIM 


EF, AND THEN A 2.6. 


WHEN THEY TEST THE NEXT SAMPLE THEY GET A 4.9 AND THEN A 


THERE'S 


EARLY INDICATIONS ABOUT THE PROBLEM OF TESTING 


PSA ON THERANOS DEVICES. 


THEN DR. 


ELLSWORTH GETS HIS PSA TESTS IN MAY, IN JUNE OF 


2015. THE FIRST ONE IS FAXED ON MAY 16TH. THAT'S A COUNT IN 


THE INDICTMENT. 
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LOSING ARGUME 


03 


THEN THEY CEASE TESTING OF PSA ON THE EDISON DEVICE 


E OF 2015. 


AFTER THAT DR. ELLSWORTH GETS HIS FINAL RESULT. 


THIS WAS 


FROM THERANOS WAS RUN ON A PREDICATE DEVICE, ON A THIRD PARTY 


DEVICE. 


HERE IS THAT -- THE VI 


GETS, IT'S THE ONE THAT IS BELOW A 1. 


AND THEN DR. DAS TOLD YOU THAT ONE OF THE 


LES, NOT FEMALES, AN 


ERRONEOUS RESULTS WAS PSA, BECAUSE 


IGHT NOT BE A FAI 


THAT WAS NOTIFIABLE TO DR. DAS. 


R WORD -- 


IT WAS 


DETECTE 


PSA SHOULD BE 


EXAMPLES THAT HE 


ERY LAST TEST THAT DR. ELLSWORTH 


D 


PROBLEMS WITH THE TECHNOLOGY, THE PROPENSITY TO RETU 


ET! 


USED WHEN HE WAS COMMUNICATING WITH MS. HOLMES ABOUT THE 


RN 


ECTABLE 


D IT WAS OFTEN DETECTED -- O 


D IN FEMALI 


R "OFTEN" 


WHEN HE WAS INTERACTING WITH MS. HOLM 


THERE 


ARE OTHER TEXT ME 


SSAGES AN 


THAT MS. 


HOLMES HAD KNOWLEDGE OF T. 


GENERATING ACCURATE AND 


IN TEXT MESSAGES MR. BAL 


RELI 


ABLE 


RESUI 


D THERE 


ES ON THIS SU. 


BJI 


ES, AND 


AND HE USED THAT AS AN EXAMPLE 


ECT. 


ARE OTHI 


ER WAYS 


iTS. 


VANI TELLS HER, 


HESE PROBLEMS THAT IS 


"WE NEED THE LAB 


AND CALL CENT 


IR FIXED." 


THIS IS BACK IN 2014. 


"WE NEED PROFESSIONALS ACROSS THE BOARD." 


MR. BALWANT TELLS HER "WE N 


TUBE AND NANOTAINER, ' 


THE EXPLET 


"FIXED. 


EED THE CIN," THE CAPILLARY 


OUR ROOT CAUSE OF ISSUES." 


IVE TEXT, THE ONE YOU'VE 


SEEN 


BEFORE 


= 
G 


WHERE 


v 


MR. BALWANIT TELLS HER THAT THE NORMANDY LAB, WHERE THEY USE THE 


UNIT! 


ED STATI 
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EDISON DEVICE TO TEST PATIENTS, 


SEES, INSTEAD OF REMOVING HUMAN JUDGMENT, PEOPLE IN THE 


MAKING THEIR -- 


OF WHAT THE DEVICE WAS 


IT'S ALSO KNOWLEDGE OF THESE 


EMATLS. 


IS A 
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04 


DISASTER ZONE, AND HE 


MAKING DECISIONS AND SORT OF | 


PRO 


THIS IS BEFORE THE LAUNCH. 


BEING THE OPPOSITE 


PITCHED AT BEING ABLE TO DO. 


BLEMS IS ALSO FOUND IN 


THIS IS IN AUGUST OF 2013. 


MS. HOLMES IS TALKING TO THE VARIOUS TEAMS ABOUT 


DEVELOPING THE ELISA, THE IMMUNOASSAYS, AND IT'S THE ONLY 


PRIORITY OF THE 


ASSAYS TO VALIDATE ON THE 


AUGUST 21ST, 2013. 


THEY GO LIVE WITH PATIENT T! 


3.X AND 27 ON THE SIEMENS. 


ENTIRE ELISA TEAM MOVING FORWARD. 


ESTING AT WALGRE! 


SEPTEMBER 9TH, 2013, A COUPLE WEEKS LATER. 


MS. GANGAKHEDKAR IS COMMUNICATING WITH | 


ELIZABETH HOLM 


WE HAVE 61 


THIS IS 


ENS AROUND 


THE SAME 


TIME FRAM 


MS. HOLMES, "WE 


HAD ISSUES 


E, AUGUST OF 2013, AND SHE IS TELLING 


VITH ALL RUNS ON THE 3.5 YESTERDAY 


AS NONE OF TH 


REACHED AND PIPETTE INITIALIZATION ERRORS." 


RUNS COMPLI 


ET 


ED DUE 


TO 


TEMPERATURI 


: NOT BEING 


FOR VITAMIN D. 


BEFORE 


THEY 


TO VALIDATE THE ELISA ASSAYS, AND THEY' 


MS. GANGAKHI 


EVEN LAUNCH WITH WAI 


GREENS, THEY ARE 


THESE RUNS WERE 


RUSHING 


EDKAR ALSO SAID THAT SH 


RE HAVING PROBLEMS. 


E COMMUNICATED WITH 


MS. HOLMES ABOUT RELIABILITY ISSUES WIT 


H THE 3 AND THE 3.5. 


THEY HAD PROBLEMS GIVING CONSISTENT RESULTS. 


DISCUSSED WITH MS. HOLMES. 


UNITED STATES COURT R 
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05 


AGAIN, IN 2013 MS. HOLMES KNEW ABOUT PROBLEMS ON THE 


3 AND THE 3.5, T 


MS. GANGAKH 


BELIEVE THAT THE 


RE WAS MUCH IN T 


BETWEEN THE 3 AN 


D THI 


SO Li 


HE DEVICES USED FOR PATIENT T! 


EDKAR WENT FURTHER AND SAID THAT SHE 


ESTING. 


DIDN'T 


HE WAY OF A MARKED IMPROVEMENT 


EST YOU THINK THAT THE 3.5 WAS 


SOME SIGNIFICANT ADVANCEMENT OVER THE 3, EVEN BEFORE THEY GO 


LIVE WITH WALGRE 


THEM HAVE PROBLE 


MS. HOLMES. 


IN FACT, SHE 


MS, AND SHE EXPRESSED T 


ENS, MS. GANGAKHEDKAR BELIEVES THAT BOTH OF 


HESE CONCERNS TO 


EXPRESS] 


iD CONC 


ERNS TO MS. HOLMES, YOU SE 


THE BOTTOM HERE, ABOUT EVEN THE COLLECTION DEVICE, THE 


NANOTAINER, THE BI 


OOD COLLECTION 


PRETTY MUCH EACH 


BLOOD 


BUT ALSO THE DEVICE 


DI 


EVICE, ALSO HAVING PROBLEMS 


DAY. 


THAT IS COLLECTING THE 


IT'S NOT JUST THE DEVICE THAT TESTS THE 


BLOOD. 


DR. ROSENDO. 


"T HAVE 


REE RIGHT BEFORE 


THE LAUNCH SAYS TO MS. HOLM 


READINESS FOR 9/ 


"T WOULD LIKE US TO BE THE BEST THAT WE CAN BE. 


MORE WEEKS TO SORT THROUGH THESE 


AND GETTING THE 


SOME MEDICAL AND OPERATIONAL CONCE 


RNS ABOUT OUR 


9," THE WALGREENS LAUNCH. 


M 


EDICAL AN 


A FEW 


D LOGISTICAL ISSUES, 


PROPER LEVEL OF TRAINING AN 


HELP US TREMENDO 


EVEN BEFORE 


USLY." 


PAUSE, LET'S WAIT. 


D STAFFING WOULD 


ECTOR IS SAYING LE 


THEY LAUNCH, HER LAB DIR 


DR. ROSENDORFF SAID THAT -- THE 


WAS IN AUGUST OF 


EMATL THAT YOU JUST SAW 


"13. 
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EPORTERS 


NOW WE MOVE TO THE MIDDLE OF 2014, HE'S 
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SAYING I HAD DISCUSSIONS ABOUT QC FATLURES WITH MS. HOLMES AT 


THAT POINT ABOUT THE HIGH FATLURE RAT 


SO IT ISN'T AS THOUGH THEY DELAY 


LAUNCHED AROUND 9/9. 


EH OF THE EDISONS. 


ED THE LAUNCH. THEY 


THEY LAUNCHED, AND THEY STILL HAD 


QC PROBLEMS AND OTHER 


FAILU 


ES WITH THE 


EDISON. 


DR. ROSENDORFF DESCRIBED ONE PARTIC 


ULAR OCCASION TO YOU 


THAT MIGHT BE MEMORABLE. 


HE SAID ELIZAl 


ETH HOLMES CAME TO HIM 


AND SAID HOW IT GOING? 


AND DR. ROSENDORFF SAID I WAS FREAKED OUT. 


AND MS. HOLMES SAYS WHY? 


AND DR. ROSENDORFF TOLD HER ABOUT THE HCG ISSUE THAT HE 


AND MS. HOLMES WERE DISCUSSING. 


MS. HOLMES SATD DON'T BE FREAKED OUT OR -- YOU KNOW, SHE 


DIDN'T SEEM ALARMED BY IT. 


SHE KNEW ABOUT PROBLEMS IN THE 


E LAUNCH AND 


ALL THROUGH '14 AND '15. 


THERE WERE EMATLS ON SPI 


ECIFIC ISSU. 


ES THAT WERE SENT TO 


HER. THIS ONE IS ABOUT A LAB SAYING THERE'S A PATIENT WHOSE 


TEST CAME BACK NEGATIVE. WE 


HAD HEI 


ISCONTINUE HER CURRENT 


MEDICATIONS AND BEGAN GETTING HER RE 


OUR CONCERN IS THAT YOUR LAB TOL 


NEGATIVE PREGNANCY. WE RELAY 


DY FOR HER NEXT CYCLE. 


D US THAT SHE HAD A 


ED THAT TO OUR PATIENT AND 


CONTINUED OUR PROTOCOL AS SHE WASN'T PREGNANT. 


AND MS. HOLMES IS LEFT TO SAY 


"HOW DID THAT HAPPEN?" 


IN THIS INSTANCE AN HCG RESULT GETS FORWARDED UP. 


UNIT! 


ED STATI 


ES COURT R 
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PATIENT FOR THE VALUE WAS 


DROPP 


PREGNANCY, AND THEN 


POSSIBLY INDICATING A MISCARRIAGE OR ABORTION. 


EJD Document 1301 Filed 01/18/22 Page 109 of 213 
NT BY MR. SCHENK 90 


07 


ULT WAS RUN ON EDISON, THAT HCG 


HIGH ON MAY 21ST INDICATING A 


ED VERY, VERY LOW ON MAY 23RD, 


SO WE WANT TO 


BE CAREFUL WITH THIS ONE. 


AND MS. HOLMES IS LEFT TO SAY I'VE DONE MANY MEETINGS ON 


THIS TODAY. 


GROUP OF ASSAYS. 


IT WASN'T JUST HCG. 


YOU'VE HEARD ABOUT ISE'S, ANOTHER 


SHE'S TOLD IN THIS ONE THAT THERE ARE A LOT 


OF ISSUES THAT ARE CAUSING US A LOT OF PAIN NOW WITH REGARD TO 


THE 


COMMUNICATED JI 


GO TO MS. HOLMES. 


VITAMIN B12, OTH 


ISE. 


IN THIS INSTANCE 


THE 


LIST OF ASSAYS WITH PROBLEMS IS 


UST TO MR. BALWANI. 


THIS PARTICULAR LIST DOESN'T 


THIS ONE 


IS PT INR, HCG, TESTOSTERONE, 


RS. BUT 


MR. 


YOU'VE SEEN INSTANCES WHERE 


BALWANI IS COMMUNICATING PROBLEMS IN THE LAB TO MS. HOLMES, 


AND 


G 


HE COMMUNICATES INFORMATION TO MS. HOLMES. 


YO 


CAN SEE FROM THE KIND OF INFORMATION THAT MR. 


E SORT OF BASKET OF INFORMATION 


BALWANT 


HE IS DRAWING UPON WHEN 


PRO! 


BLi 


MS IN THE 


THE KINDS OF 


LAB THAT SHE WOULD HEAR ABOUT FROM MR. BALWANTI 


WOULD COME FROM SOURCES L 


MR. 


IKE THIS WE CAN TRACE BACK WHERE 


BALWANI LEARNED AND FOUND OUT ABOUT PROBLEMS. 


IN THIS INSTANCE THEY'RE TALKING ABOUT VOIDED C02 RESULTS. 


DR. ROSENDORFF SAYS, 


"T AM THINKING THAT SINCE WE VOID ALL 


ABNORMAL BICARBONATE RESULTS, THE TEST HAS LOST ANY DIAGNOSTIC 
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VALUE, AND PROBABLY ALSO RELIABILITY 


VHEN 


08 


RESULTS ARE REPORTED 


IN THE 


THE PATIENT MAY IN FACT BE HIGH, AND 


RMAL RANGE. 


R INSTANCE THE CO. 


DUE 


RRECT BICARB VALUE IN 


TO OUTGASSING, THE 


BICARB MIGHT NORMALIZE, AND WE WOULD BE REPORTING A FALSELY 


NORMAL 


BICARB WHEN IN FACT IT SHOULD BE HIGH. 


"PROBABLY SHOULD DISCONTINUE THIS METHOD UNTIL WE HAVE 


WORKED IT OUT BETTER." 


MR. BALWANI FORWARDS THIS EMAIL TO E 


PROBLEMS ARE NOT LIMITED TO ONE ASSAY, AN 


LIZABETH HOLMES. THE 


D THE PROBLEMS ARE NOT 


HIDDEN FROM MS. HOLMES. 


IN THIS INSTANCE THEY ARE TALKING AB 


OUT AN ISSUE WITH 


PT INR, AND MR. BALWANI IS LEFT SAYING TO 


ANOTHER STUDY AFTER THE FACT." 


THEY CAN'T STOP THE PROBLEMS ON THE 


ISCOVERY THE PROB! 


EMS WHEN THE TESTS GO 


LEFT DOING THE STUDIES AFTER THE FACT. 


IN THIS CASE 


DR. ROSENDORFF SAYS 


MS. HOLMES, "ALWAYS 


FRONT END. THEY 


OUT, AND THEN THEY'RE 


"T EXPECT OUR HDL ASSAY 


HAS FAILED AND I DO NOT WANT TO REPORT OUT THIS RESULT UNTIL WE 


FIX IT." 


IN THIS EMATI 


TALKS ABOUT HOW T 


HE HDL OC DATA HAS BEEN 


ERCENT. 


LOW, ROUGHLY 10 PI 


ALARM FLAG SEVERAL WEEKS AGO. 


THESE QC DATA S 


BOTH THE 


, THAT IS SENT TO MS. HO! 


MES, DANIEL YOUNG 


RUNNING CONSISTENTLY 


HOULD HAVE 


RAIS! 


iD AN 


ULTS SEEM SIMILAR FOR 


THE OC RES 


DILUTED PROTOCOL. 


EFAULT SIEMENS PROTOCOL, AS WEL 


L AS FOR THE 


THERANOS 
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1 IN THIS INSTANCE MS. HOLMES IS INFORMED ABOUT PROBLEMS 
2 WITH THE HDL TESTING. DR. ROSENDORFF WANTS TO DISCONTINUE HDL 
3 TESTING. 
4 MR. BALWANI RESPONDS, WE CAN'T NOT -- I THINK IT MIGHT BE 
iS WE CANNOT REVERT BACK TO VENIPUNCTURE FOR HDL. WHICH WAY ARE 
6 THEY GOING TO DO THE TESTING? THEY'RE DISCOURAGING USING THE 
7 TRADITIONAL METHOD, THE VEIN DRAW. 
8 IN THIS INSTANCE THEY'RE SEEING MORE PROBLEMS WITH THE 
9 ISE'S AND THE NEED FOR RERUNS. THERE'S A DISCUSSION HERE ABOUT 
10 IMPLEMENTING A BIAS CORRECTION TO HELP FIX IT. 
11 AND MS. HOLMES WRITES, "I'LL TAKE A LOOK. IF THE BIAS 
12 CORRECTION IS ROBUST, WE SHOULD IMPLEMENT IT." 
1:3 NOT ONLY IS SHE NOT HANDS OFF IN THE LAB, YOU HAVE HEARD 
14 THAT SHE WAS INVOLVED IN THE R&D SIDI D YOU'VI VY SEEN 
15 EMATLS EARLIER THIS MORNING AND NOW | THERE'S INVOLVED IN 
16 THE CLIA SIDE WHERE SHE KNOWS THAT THERE ARE PROBLEMS AND SHE'S 
Ll WEIGHING IN ON HOW THEY'RE GOING TO FIX THOSE PROBLEMS. 
18 IN THIS INSTANCE DR. ROSENDORFF IS RAISING A CONCERN ABOUT 
19 THE POTASSIUM ASSAY THAT WAS OPTIMIZED ON MAY 24TH. HE SEN 
20 THIS EMAIL A MONTH LATER, JUNE 25TH, "TOO MANY POTASSIUMS ARE 
21 FLAGGING HIGH, TOO FEW ARE FLAGGING LOW, OUR TEST IS CURRENTLY 
22 NOT CAPABLE OF DIFFERENTIATING TRUE CRITICAL POTASSIUM." 
23 AND THIS IS FORWARDED TO MS. HOLMES. 
24 IN THIS INSTANCE MS. HOLMES IS ASKING MEMBERS OF HER 
25 EMPLOYEES AT THERANOS ABOUT THIS PARTICULAR PROBLEM WITH AN INR 
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GOES TO LABCORP AND GETS A DIFFERENT RESULT. AND MR. FOSQUI 


SAYING HE'LL WORK WITH ELIZAB 


10 


ETH HOLMES ON SCRIPTING. 


SO SHE WAS INVOLVED IN MAKING DECISIONS ABOUT THE BIAS 


CORRECTION AND WHETHER THAT SHOULD BE IMPLEMENT! 


THE BACK EN 


ED AND ALSO ON 


D WHEN A PHYSICIAN HAS A CONCERN ABO 


RESULT IS P 


RO 


BLEMATIC, WHAT TH 


ERANOS WAS GOING TO COMMUNICAT 


UT WHETHER A 


TO THAT PHYSICIAN. ELIZABETH HOLMES IS INVOLVED IN THAT 


SCRIPTING AS WELL. 


THE SECOND 


ELEMENT FOR THE WIRE FRAUD FOR PATIENTS IS 


MATERIALITY, THAT IS, THAT THE FALSE STATEMENTS 


INFLUENCING 


A 


WERE CAPABLE OF 


DI 


ECISION TO SPEND MONEY, TO BUY A 


T 


YOU DON'T NEED ACTUAL RELIANCE IN THIS INSTANCE, JUST THAT 


THEY WERE THE KIND OF STATEMENTS THAT WOULD BE CAPABLE OF 


INFLUENCING 


MS. TOMPKINS TOLD YOU THAT SHE WENT TO THERANOS. SHE 


COUNTS ON A LAB'S ABILITY TO RETURN ACCURATE RESULTS, RELIAI! 


RESULTS. 


AGAIN, I APPRECIATE IT'S OBVIOUS THAT PATTI 


ASSUMED I WOULD GET AN ACCURATE RESULT IF I HAD 


HERE AND THIS IS THE MATERIALITY CONCEPT. 


DR. ELLSWORTH, THE SAME THING, HE SAID HE 


EXPECTED THE 


ENTS WOULD SAY I 


MY BLOOD TESTED 


RESULTS THAT HE RECEIVED FROM TESTS AT THERANOS 


AND ACCURACY WITH LAI 


TO BE ACCURATE 


RESULTS OBVIOUSLY IS IMPORTANT. 


BRITTANY GOULD ALSO TALKED ABOUT SORT OF WHAT SHE SAW IN 


UNITED STATES COURT REPORTERS 


E R-12589 


2:28 


2:28 


2:28 


2:28 


2:28 


528 


£28 


2:28 


329 


52:9 


729 


2:29 


229 


t29 


2:29 


2:29 


2:29 


2:9 


729 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 59 of 300 


Case _5:18-cr-00258-EJD_ Document 1301 Filed 01/18/22 Page 113 of 213 
C NT BY MR. SCHENK 90 


LOSING ARGUME 


MARKETING MATERIALS FOR THERANOS, W 


WAS IMPORTANT 


TESTING AT TH 


THI 


THAT THE FALSI 


TO HER AND AFFE 


HOSE -- THAT 


CTED HE 


ERANOS, THINGS ] 


IKE ACCURACY. 


NEXT AND THE THIRD ELEMENT IS AN INTENT TO 


WERE COMMUNICATED WITH T 


EF STATEMENTS, THAT THE KNOWINGLY FALSE 


11 


INFORMATION 


ECISION TO GO GET 


DEFRAUD, 


STATEMENTS 


HE INTENT TO DEFRAUD. 


MUCH OF THE 


SEE INSTANCES 


EVIDENCE WE LOOKED AT HERE APPLIES 


HERE MS. 


AND YET THE 


COMMUNICATION CONTINUES. 


HERE WE 


HOLMES KNOWS THAT THERE ARE 


PROBLEMS IN 


INDIVIDUALS, PATIENTS ARI 


THE LAB WITH REGARD TO GENERATING ACCURATE AND RELIABLE TESTS, 


STILL LED TO BELIEVE THAT THERANOS CAN TEST BLOOD ACCURATELY 


ELIABLY. 


EMS WITH 


THE COLLECTION 


HE'S TOLD IN THIS INSTANCE IN 2014 BY MR. BAL 


DEVICE, 


UES. 


CONCEPT. SHE 


KNOWS THERE 


ARE 


VANI ABOUT 


THAT THAT'S TH 


HE ROOT CAUSE 


HE EXPLETIVE TEXT ALSO IS IMPORTANT IN THIS IDEA AND THIS 


PROBLEMS AND PATIENTS 


GO TO THERANOS. 


SHE'S TOLD THAT THEIR VALIDATION REPORTS ARE 


DR. ROSENDORFF TOLD YOU ABOUT AN INSTANCE WHE 


INTO HER OFFICE AND SHE HAD TAPED TO THE WALL NUMBERS SO. 


COUNTING DOWN THE DATES UNTIL THE 


AND THEN HE SAYS I TOLD HER T 


UNRELIABI 


CONTINU! 


LAUNCH. 


UNRELI 
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RS 
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SELF. 


EXPLAIN WHY. 


SHE 


SHE WAS TREMBLING A LITTLE 


VAS VERY NERVOUS. 


12 


SHE WAS NOT HER USUAL COMPOSED 


BIT. HER KNEE 


HER VOICE WAS BREAKING UP. 


ALSO BEFORE THE LAUNCH ABOUT THE 3 SERIES GIVING 


URPRISE 


UNCH. 


D TO ME. 


SHE 


UREKHA GANGADKHEDKAR TOLD YOU THAT SHE 


PROBLEMS, EVEN IN THOSE LAS 


THAT MS. HOLMES'S RESPONSE WAS THAT SHE HAD MADE 


DELIVER TO THE CUSTOMER, AN 


GO AHEAD WIT 


H THE LAUNCH. 


SHE WAS CLEARLY UPSET. 


JUST SEE 


T FEW DAYS BEFORE THE 


1D NERVOUS AND UPSET BEFORE 


WAS TAPPING. 


SHE DIDN'T 


RAISED CONCERNS 


-- HAVING 


LAUNCH, AND 


A PROMIS! 


D SHE DIDN'T HAVE MUCH CHOICE BUT TO 


DR. ROSENDORFF BEFORE THE LAUNCH SAYS LET'S 


1 MEDICAL AND OPERATIONA 


DELAY IT. I 


I, CONCERNS FOR OUR RI 


POTASSI 


AND HE SI 


ENT THIS BEFORE 


HE LAUNCH. 


IN 2014 


-- WANTE 


WITH YOU. 


PRETTY OBVIOUS THAT WE 


MS. HOLMES'S B 


HADINESS FOR 


1ER WRITES HER THIS EMAIL: 


D TO HAVE JUST 


I AM ALWAYS 


UM, AN 


E CANDID CONVERSATION ABOUT 


DENT IN OUR TECHNOLOGY, BUT 


: ISSUES WITH CALCIUM, 


D SODIUM SPECI 


FICALLY. 


"T'M 1,000 PERCENT CONFIDENT THIS IS AN EASILY SOLVABLE 


ISSUE AND ONE THAT WE WILL 


THE 


WHEN 


COST/BENEFIT OF CONTIN 


THERE 


SE 


EM TO BE 


FIX, 


BUT JUST MORE A QUESTION AROUND 


UING TO SEND THESE RESULTS TO DOCS 


ISSUES WITH THEIR ACCURACY. 


"T AM AL 


SO BRINGING TH 


IS UP BECAUSE I 


HAVEN'T HEARD ANY 


UNITED STA‘ 
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RS 
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RESPONSE FROM DANIEL THAT 


CONDUCTING A STUDY.' 


DOCS -- OBVIO 


CONTINUE 


THE PATIE 


TO SEND PATTI 


NTS 


LEAVI 


VE 


ES ME A 
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VHY THESE TESTS ARE OFF. 


"ARE AWARE OF THE 


BIT HANDS TIED WITH THE 


13 


I JUST 


ISSUES AN 


SHE 


HER BROTH 


ACCURACY 


DR. 


HEARD IT NOT FROM MR. BALWANI, 


RESULTS COME BACK NORMAL." 


USLY I CAN'T TELL THEM WE ARE WRONG, BUT THEY 


ENTS TO QUEST AFTER WE REPORT HIGH, AND 


BUT SHE HEARD IT FROM 


ROSENDOREF SAID THAT HE HAD CONC 


PROBLEMS OF THEIR TESTING IN 2014. 


E HO ASKED TO HAVE A CANDID CONVERSATION ABOUT THE 


ERNS ABOUT WHETHER THE 


PARTICULAR MESSAGE HERE, THE SCRIPTING, WAS ACCURATE; THAT WHAT 


WAS APPROV! 


OR NOTE ON THE RESULT IF C02 VALUES ARE VOIDED. 


WERE NOT 


FOR THIS 


WORKING T 


APOLOGIZE FOR THE TEMPORARY INCONVENIENCE. 


DR. 


ACCURATE 


L, YOU SHO 


ED TO SAY WAS IN THE SHORT TERM DON'T PUT ANY COMMENT 


BUT IF DOCTORS 


REPORTED 


DUE 


TO TI 


EMPORA! 


ULD SAY THE SCRIPT, AND THE 


SAMPLE. 


WE ARE G 


O ENSURE 


THIS 


ROSENDORFF TOL 


D YOU I 


BECAUSE HE FIRMLY BELIEV. 


SC. 


RIPT IS C02 RESULTS 


RY UNAVAILABILITY OF THIS T! 


DOES NOT HAPPEN GOING FORWARD. 


ROWING AS FAST AS WE CAN AND ARE 


WE 


DIDN'T THINK THAT SCRIPTING WAS 


iD THAT THIS WOULD BE A 


PERMANENT PROBLEM, THAT THIS WAS NOT A TEMPORARY PROBLEM, AND 


HE 


THERI 


ROPRIATE. 


E'S A QUI 


ESTION H 


BRE. 


DID NOT THINK THAT THIS SCRIPTING APPROVED BY MS. HOLMES WAS 


THIS IS ACTUALLY A VIP VISIT 


WHERE THEY WERE NOT ABLE TO GENERATE RESULTS, AND THERE'S A 
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LOSING ARGUME 


14 


DISCUSSION ABOUT WHY THAT WAS, WHY THEY WEREN'T ABLE TO 


GENERATE RESULTS. 


D MS. HOLMES IS TOLD HERE BY CHRISTIAN HOLMES THE 


ERROR. 


ROM TINA, THE CONTAMINATION OF THE CTN IS NOT DUE 


MS. HOLMES RESPONDS, YOU CAN SAY WE DO RUN THOSE ASSAYS, 


TO HUMAN ERROR IN SAMPLE HANDLING. 


BUT WE'RE NOT ABLE TO RUN THEM ON THIS SAMPLE, APPARENTLY DUE 


SHE'S SPECIFICALLY TOLD THAT THE ISSUE WAS NOT HUMAN ERROR 


AND THEN SHE SPECIFICALLY SAYS TO SAY IT WAS. 


IN THIS EXCHANGE DR. ROSENDORFF IS TELLING HOLMES AND 


BALWANI, WE ARE STILL VOIDING C 


RITICAL ISE 


RESULTS AND ASKING 


FOR REDRAW. THIS MEANS WE WOULD MISS A T 


RULY CRITICAL ISE 


RESULT. BY THE SAME TOKEN, IT CALLS INTO QUESTION THE ACCURACY 


OF EVEN THE NORMAL ISE RESULTS. 


ARE YOU BOTH COMFORTABLE WITH THIS? 


AND MR. BALWANI WRITES TO MS. HOLMES, 


"WE NEI ES POND 


TO HIM NOW AND CUT HIM MONDAY." 


THEY'RE GOING TO GET RID OF THE LAB DIRECTOR WHO ACTUALLY 


RAISES QUESTIONS, WHO HAS CONCERNS, WHO PUSHES FOR PT TESTING. 


AND WHO DO THEY REPLACE HIM 


WITH? 


THEY REPLACE HIM WITH 


MR. BALWANTI'S DERMATOLOGIST, WHO WORKS FIVE HOURS OVER THE 


COURSE OF SEVEN MONTHS, AND DR. SAWYER WHO WORKS EVEN LESS. 


DR. DHAWAN DURING CROSS 


, THE CROSS-1 


EXAMINATION OF 


DR. DHAWAN -- YOU MAY RECALL THIS LINE OF QUESTIONING -- 


UNITED STAT! 
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15 


VAN IF HE EVER MET SOMEONE OR IF HE 


iD DR. SAWYER. 


"YOU NI 


EVER MET 


ER, SO IT MAY HAVE ! 


EEN SHE WAS DOING 


SEPARATE FUNCTIONS FROM THE FUNCTIONS YOU PERFORMED AT 


THERANOS; IS THAT FAIR?" 


AND T 


THAT HE DI 


HEN THE DISCUSSION CONTINUES SUGGESTING TO 


DN'T WORK THAT MUCH AT THERANOS, 


BUT THERE 


CO-LAB DIRECTOR, DR. SAWYER, AND YOU DON'T KNOW, DR. 


WHETHER SHE WAS THE ONE WHO WAS MIN 


WEREN'T? 


DR. DHAWAN 


VAS A 


DHAWAN, 


DING THE STORE WHILE YOU 


THEN DR. SAWYER CAME AND TESTIFIED AND SHE TOLD YOU, IF 


YOU CAN BELI 


Sh wari 
EVE, 


IT, I DID LESS. 


DIDN'T SEE 


SHE NEV! 


‘R SPOKE 


TO A DOCTOR. 


CRITICAL VALUES. 


IF IT 


THERE 


'S 


E— OTHER EXAMPLES. 


THERE ARE 


MS. HOLMES IS INCLUDE 


SHE NEVER WENT TO THE LAB, SHE 


POSSIBLE, SHE WAS LESS INVOLVED THAN DR. 


THE THERANOS DEVICE, SHE NEVER SPOKE TO A PATIENT, 


SHE WAS NEVER ASKED ABOUT 


DHAWAN . 


EMATLS WHERE 


ASSAYS WERI 


ESI 


D ON THE EMAIL AND ISSUES WITH CERTAIN 


ENT TO HER. 


A GROUP INVOLVING THE HCG ASSAYS, A 


GROUP INVOLVING THE ISE ASSAYS, PT INR, HDL, POTASSIUM, AND 


THERE ARE 


BICARB. 


THE NEXT IS THE 


MORE EMAILS THAT TALK ABOUT THIS. 


THE SUBJECT OF THESE 


THIS IS THE 


COUNTS CROSSED STATE LINES. 


TESTING. 


UNITED STATES COURT REPORTERS 


E R-12594 


INTERSTATE NEXUS, THAT THE WIRES THAT ARE 


LAB REPORT THAT WENT TO MS. TOMPKINS, THE HIV 


AND YOU SEE THE FAX WENT FROM THERANOS, THE 650, TO 


236 
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ACTUALLY DR. ASIN, THE PHYSICIAN FOR ERIN TOMPKINS, HIS OFFICE 


IN ARIZONA ON INTERSTATE 


WIRE. 


DR. ELLSWORTH, THE SAME THING. 


HIS REPORT WENT FROM 


THERANOS TO DR. ELLSWORTH'S PHYSICIAN, DR. BURNES. DR. BURNES 


HAD AN OFFICE IN ARIZONA 


. AND, IN FACT, YOU HAVE AN EMATL 


WHERE IT TELLS YOU THE SPECIFIC DEVICE THAT DR. ELLSWORTH'S 


TEST WAS RUN ON. YOU KNOW FROM THIS EMAIL THAT THE PSA TEST 


WAS RUN ON A THERANOS EDISON DEVICE FROM EXHIBIT 4415. 


AND THEN DR. BURNES DURING HIS TESTIMONY TOLD YOU WHERE 


HIS OFFICE WAS LOCATED AND THAT HI 


EF} WOULD HAVE LAB RESULTS FAXED 


TO HIS OFFICE, TO COMPLETE THE CIRCLE 


THE LAST COUNT INVOLV. 


ARIZONA. 


MR. AMENTA ALSO PROVIDE 


OF THAT INTERSTATE WIRE. 


ES THE PURCHASE OF AD TIME IN 


D TESTIMONY TO YOU ON THIS SUBJECT, 


THAT THE WIRE -- IT WAS CALLED HORIZON MEDIA -- THAT THERANOS 


SENT ABOUT A MILLION DOLI 


ARS TO, THAT 


CROSSED STATE LINES AS WE 


ELI 


THAT USED FEDWIRE AND 


AND THEN MS. YAM CAME BACK AND TESTIFIED AT THE END OF THE 


GOVERNMENT'S CASE AND TALKED ABOUT THIS EMATL, 5454, WHERE THIS 


PARTICULAR WIRE WAS FOR THE PHOENIX MI 


TALKED ABOUT WHAT SOME OF THE F 


TALKS ABOUT OUTDOOR, STATIC, AN 


EDIA PLAN. AND THEN IT 


UNDS WERE USED FOR: 


D DIGITAL, AND "PEOPLE 


AND COVER WRAP, AND THEN ARIZONA REPUBLIC. 


I WANT TO TAKE A BR 


RAK, AS I TOLD YOU, FROM THE SLIDES AND 


COVER A FEW ADDITIONAL TOPICS, AND THEN WE'LL RETURN TO THE 


UNITED STATES COURT R 


EPORTERS 


E R-12595 
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1 SLIDES VERY BRIEFLY AT THE END. 
2 THE DEFENSE HAS MADE SOME COMMENTS TO YOU DURING TH 
3 COURSE OF THE TRIAL THAT I WANT TO SPEND A MOMENT DISCUSSING. 
4 NO, THEY DON'T HAVE TO SPEAK. THE DEFENSE DOESN'T HAVE 
5 TO GIVE AN OPENING. THEY DON'T HAVE TO CROSS-EXAMINE ANY 
6 WITNESSES OR CALL ANY WITNESSES ON THEIR OWN. 
7 THE BURDEN IS ON THE GOVERNMENT. THAT NEVER CHANGES. 
8 THE DEFENSE HAS MADE SOME ARGUMENTS, AND I WANT TO RESPOND 
9 TO A COUPLE OF THEM. 
10 THE FIRST ARGUMENT THAT YOU'VE HEARD IS THAT BUSINESS 
11 FATLURE IS NOT FRAUD. BUSINESSES FAIL AND THAT DOESN'T PROVE 
12 THAT FRAUD HAPPENE 
1:3 TO THE EXTENT THAT YOU MIGHT BE DISAPPOINTED IN SOME OF 
14 THE ACTIONS THAT OCCURRED AT THERANOS, YOU SHOULD ATTRIBUT! 
15 TO MS. HOLMES'S INEXPERIENCE. 
16 FIRST, IT IS CERTAINLY TRUE THAT BUSINESSES FAIL, AND THAT 
Ll TS NOT PROOF OF FRAUD. THE GOVERNMENT HAS NO QUARREL WITH THAT 
18 IDEA. JUST BECAUSE IT'S A TRUE STATEMENT DOESN'T MEAN IT 
19 APPLIES TO THIS CASE. 
20 [ STARTED THIS MORNING BY TELLING YOU THAT THERE WERE 
21 INSTANCES WHEN THERANOS WAS RUNNING OUT OF MONEY, WHEN THEY 
22 WERE ON THE PHONE WITH BANKERS ABOUT CLEARING CHECKS EARLY. 
23 IF MS. HOLMES HAD JUST ALLOWED THERANOS TO FAIL, IF SHE 
24 HAD NOT CHOSEN TO GO DOWN THE PATH OF FRAUD, THEN I THINK THAT 
25 STATEMENT WOULD APPLY THAT BUSINESSES FATL AND THAT DOESN'T 
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MEAN THAT THERE 


IS FRAUD. 


BUT WHAT HAPPENED HERE 


IS SORT 


ENTIAL OF BUSINESS FAILURE, 


H, 


THE DEFENSE ALSO, 


AND THAT'S WHERE THE F 


YOU THINK OF MS 


STARTED THERANOS THE 


2013 OR 2014 WE 


. HOLMES AS THE 19-YEAR-OL 


THAT'S NOT P 


MS. HOLM 


I THINK, WOULD LIKE 


OF 


18 


ROOF OF FRAUD BY ITSELF. 


VHEN FACED WITH THE 


RAUD COMES IN. 


D-COLLEGE DROPO 


ES CHOSE A DIFFERENT 


HAVE 


TO FREEZE TIME, 


UT THAT 


ENTIRE TIME 


SHI 


BUT THE TRUTH IS BY THE TIME T 


RE INTERACTING WITH 


HE INVESTORS 


E WAS AT THERANOS. 


HO INVESTED IN 


VAS NEARLY 30 AND 


HAD BEEN CEO FO! 


R A DECADE AT THAT POINT. 


HER, SHE 


THEY WERE NOT 


INTERACTING WITH SOMEONE WHO HAD INEXPERIENCE RUNNING HER 


COMPANY . 


THERANOS DIDN'T NEED MORE EXPE 


THEY DIDN'T NEED ONE MORE 


FRAUD. IT WASN 


AND A COO WHO INTERACTED WITH PEO 


'T A QUESTION OF EXP] 


M.D. OR ONE MORE 


ERIENCE 


. THEY NEEDED A CE 


RIENCE TO AVOID FRAUD HERE. 


PH.D. TO AVOID THI 


PLE HONESTLY, WHO TOLD THEM 


THE TRUTH ABOUT 


WHAT THERANOS COULD AND WHAT IT COULDN'T DO. 


IT WASN'T A QUESTION OF EXPERIENCE OR A LACK OF PH.D.'S OR 


M.D.'S AT THERANOS. 


THE DEFENSE HAS ARGUED TO YOU THAT ELIZA 


SOLD HER STOCK. 


THIS WAS A FRAUD AND IF SHE 


DIDN'T SHE SELL 


AFTER THAT IS, SELL STOCK AND -- THE 


ETH HOLMES NEVER 


I THINK FROM THAT THEY WOULD SUGGEST THAT IF 


STOCK? AND I'M NOT 


KNEW IT WAS A FRAUD, THEN WHY 


SURE WHAT THE NEXT ACTION 


EVIDENCE 


IS STILL THERE. 


SO EVEN IF SHE HAD SOLD HER STOCK, THE EVIDENCE THAT YOU HAVE 
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HEARD ABOUT IN THE CASE IS HERE. 


THERE ARE AS MANY DIFFE 


ARE FRAUDSTERS. 


19 


RENT REACTIONS TO FRAUD AS THERE 


WHEN FACED WITH 


HAPPEN HERE. 


BECAUSE SHE DIDN'T PICK A PARTICULAR RESPONSE 


FRAUD I DON'T THINK SUGGESTS THAT FRAUD DID NOT 


BUT DAN MOSLEY ALSO PROVIDED YOU SOME INSIGHT INTO THIS 


PARTICULAR QUEST 


ION. RECALL DAN MOSLI 


EY TOLD YOU THAT THERE 


WERE DIFFERENT KINDS OF STOCK, THERE 


PREFERRED. 


VAS COMMON AND THERE WAS 


MR. MOSLEY TOLD YOU THAT INVESTORS LIKE HIMSELF BOUGHT 


BANKRUPTCY OR LI 


PREFERRED SHARES. 


AND THAT 


QUIDATION EVENT OF SOME KIND, THE PREFERRE 


SHAREHOLDERS GOT TO GO TO THE FRONT OF THE LINE TO RECOVE 


ASS! 


STOCK. SHE HAD COMMON STOCK. 


PREFERENCE RIGHT 


MEANT THAT IF THERE WAS A 


TOLD THAT YOU MS. HOLMES DID NOT HAVE THAT KIND OF 


AND WHAT SHE GAVE UP IN THOSE 


S, SHE GAINED IN VOTING RIGHTS. 


THE COMMON STOCK HAD 100 VOTES FOR EVERY SHARE. THE 


EFERRED HAD ONE VOTE FOR EVERY SHARE 


SO IF MS. Hi 


IT FOR MONEY, S 


AND WHEN T 


OLMES SOLD HER STOCK, 


SHE WASN'T JUST SELLING 


HE WAS SELLING ACCESS TO INFORMATION. 


TERANOS WAS A HOUSE OF CARDS, WHEN IT WAS FRAUD, 


SHE COULD NOT GIVE SOMEONE ELSE THE POWER THAT CAME WITH THOSE 


VOTING RIGHTS, T 


HE POWER TO ASK Q 


MS. HOLMES COULDN'T SELL HER STOCK. 


UNITED STAT 


ES COURT R 


E R-12598 


EPORTE 


UESTIONS TO GET REAL ANSWERS. 


RS 


242 


242 


242 


242 


242 


242 


242 


242 


242 


242 


242 


243 


243 


243 


243 


243 


243 


243 


243 


243 


243 


243 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 68 of 300 


Case _5:18-cr-00258- 
CLOSING ARGUME 


CASE, 


THROUGH THE GOVERN 


INT! 


ENING THAT THE 


EJD_ Document 1301 Filed 01/18/22 Page 122 of 213 
NT BY MR. SCHENK 90 


THE DEFENSE HAS ARGUED TO YOU AND MADE THIS ARGUMENT IN 


RTY LENS; THAT JUST 


AND YOU'LL SEE T 


GOVERNMENT WAS LOOKING AT THE 


VAIT AND YOU'LL SEE THE EVIDENCE 


CASE THROUGH A 


IN THE 


EVENTS; AND ONLY WHEN YOU PUT ON TH 


EF GOVERNMENT'S Li 


HAT THERE'S A LOT OF JUST INNOCENT 


ENT OR BAD CONDUCT. 


MENT'S EYES WILL YOU SEE SOME NEFARIOUS 


HERE THAT ARGUMENT -- IT MIGHT WORK IN A CASE WHERE 


WITNESS AFTER WITNESS IS A GOVERNMENT EMPLOYEE, 


OR A GOVERNMENT RI 


20 


ENS AND LOOK 


LAW ENFORCEMENT 


EGULATOR WHO IS DI 


ESCRIBING FACTS TO YOU AND 


WANTS YOU TO APPRECIATE THOSE FACTS TH 


BUT THINK FO! 


IN THIS CASE. YO 


ELIZABETH HOLMES f 


ROUGH THEIR EYES. 


ELIZABETH HOLMES 


ECRUITED. 


ELIZABETH HOLMES ADVERTISED 


PARTNI 


RS, THE WALGREENS AND 


R A MOMENT ABOUT THI 


YOU HEARD FRO 


VITNESSES THAT TESTIFIED 


U HEARD FROM FORMER EMPLOYEES THAT 


M INVESTORS THAT 


YOU HEARD FROM PATIENTS THAT 


TO. 


YOU HEARD FROM STRATEGIC 


SAFEWAYS OF THE WORLD THAT 


ELIZABETH HOLMES NEGOTIATED WITH. 


YOU'RE NOT BI 


THROUGH THE GOVERNMENT'S 


GOVERNMENT PUTS ON. 


YOU'RE 


BEING 


ASKED TO HEAR AND EVALUATE THE 


KING ASKED TO LOOK AT THE 


EYES, THROUGH THE 


FACTS OF THIS CAS 


LENS THAT THE 


TESTIMONY OF 


WITNESSES THAT AT LEAST AT ONE POINT IN TIME THE DEFENDANT 


HERSELF SELECTED. 


UNITED STAT! 


I WANT TO SAY A FEW WORDS ABOUT THE WITNESSES THAT THE 
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GUME 


THEY CALLED THREE WITNESSES. 


RST WITNESS WAS TRENT MIDDLETON. 


YOU MAY RECALL 


THAT MR. MIDDLETON WORKS FOR THE LAW FIRM THAT IS REPRESENTING 


THE DEFENDANT HERE IN COURT. 


SUMMARY CHARTS THAT HE HAD Cl 


DATA FOR THE CH 


WHO GATHERED THAT DATA. 


FAMILIAR WITH. 


HE DIDN'T KNOW ANY OF THE FACTS ABOUT THERANOS. 


WORKING ON THE 


TO THAT. 


AND ALSO THE STRUCTURE, THE WORDS THAT WERE ON THE 


THERANOS CASE 


AND HE TESTIFIED ABOUT SOME 


. HE 


REATED, AND HI 


CHART, WERE NOT CHOSEN BY MR. MIDDLETON. 


WAS CHOSEN BY THE LAWYERS HE 


RE. 


= 
ri 


TOLD YOU THAT THE 


IARTS WAS GATHERED, BUT I DON'T KNOW THAT HE KNEW 


THAT WASN'T SOMETHING THAT HE WAS 


HE WASN'T 


DIDN'T HAVE ANYTHING TO ADD 


SUMMARY 


I THINK HE SAID IT 


AND IF THEY SHOW THEM TO YOU, NOTICE THAT WHEN THEY TALK 


ABOUT INVESTORS, THEY CALLED THEM ENTITIES. 


HOPEFULLY YOU WILL 


REMEMBER THAT THE CASE IS ABOUT REAL PEOPLE WHO LOST REAL 


MONEY. 


AND WHEN THEY TALK ABOUT PATIENTS, THEY DON'T CALI 


PATIENTS. 


PAID REAL MONEY FOR REAL BLOO 


THE NEXT PERSON THE 


RECALL THAT DR. BONANNI JOINED THE THERANOS 


AFTER "THI 


THEY CALL THEM CUSTOMERS. 


THE 


; ARE REAL 


D TESTS HERE. 


EFENSE CALL 


ED 


DR. BONANNI. YOU 


BOARD IN 2014. SO 


E WALL STREET JOURNAL" IN 2015, AFTER CMS INSPECTION 


AND THEN 


REPORT IN 2016. 
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DR. BONANNI JOINED THERANOS AT A TIME WHEN THEY ARE 


FIGURATIVELY POURING BLEACH ON ALL OF THE SURFACES TO CLEAN 


THINGS UP, AND DR. BONANNI TOLD YOU THAT HIS TESTIMONY WAS 


EXCLUSIVELY FOCUSSED ON THE 4 SERIES DEVICE, NOT A DEVICE USED 


AT WALGREENS OR FOR PATIENT 


TESTING. 


ABOUT THE 4 SERIES DEVICE. 


HE WAS TALKING TO YOU 


HE WORKED THERE ABOUT A DAY A WEEK, I THINK HE SAID. AND 


STILL IN ONLY A COUPLE OF MONTHS, DR. BONANNI FOUND PROBLEMS 


WITH THE DATA FOR A ZIKA VIRUS ASSAY. 


HE TOLD YOU THAT WHEN HE 


WAS AT THERANOS, THEY WERE WORKING ON DEVELOPING AN ASSAY TO 


TEST FOR THE ZIKA VIRUS, AND HE TALKED TO MS. HOLMES ABOUT THAT 


DATA. 


SO HE WASN'T TALKING TO YOU ABOUT T 


HE DEVICE USED FOR 


PATIENT TESTING, AND EVEN THIS NEXT GENERATION DEVICE, THE 4 


SERIES DEVICE, ONLY WORKING ONE DAY A W. 


EK, IT TOOK HIM A 


COUPLE OF MONTHS TO FIND PROBLEMS WITH THAT DEVICE. 


THE NEXT WITNESS AND THE LAST WITN 


ESS IN THE CASE WAS THE 


DEFENDANT HERSELF. A FEW THINGS ON THAT. 


THE JUDGE WILL READ YOU JURY INSTRUCTIONS AND THEY WILL 


COVER THINGS LIKE BIAS AND CREDIBILITY OF WITNESSES, AND YOU 


CAN CONCLUDE THAT THERE IS NO WITNESS THAT TESTIFIED IN THIS 


EF INTEREST IN THE OUTCOME OF THE 


CASE THAT HAS MORE BIAS, MOR! 


PROCEEDINGS THAN THE DEFENDANT HERSEL 


F. THAT MEANS THAT YOU 


SHOULD LOOK SKEPTICALLY AT ANYTHING THAT SHE TESTIFIED ABOUT 


THAT WAS SELF-SERVING. 
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WHEN SHE WAS ON THE STAND, MR. 


OF EMATLS FROM PEOPLE 


DOWNEY SHO 


23 


VED HER A NUMBER 


LIKE IAN GIBBONS OR DANIEL YOUNG THAT 


‘RE COMMUNICATING POSITIVE OR FAVORABLE DEVELOPMENTS AT 


RANOS . 


AND I THINK THE 


CONCLUSION THAT IS HOP! 


DRAW IS MS. HOLMES 


RECEIVED 


HAPPENING AT THERANOS, SO WH. 


EN SHI 


KE COMMUNICATE 


ED THAT YOU WOULD 


POSITIVE NEWS, GOOD THINGS 


D GOOD THINGS OR 


POSITIVE NEWS TO INVESTORS, SHE WASN'T INTENDING TO DEFRAUD 


THEM, SHE WAS MERELY A FUNNEL OR CONDUIT OF INFORMATION. 


HEARD IT FROM PI 


EOP] 


AND SHARED IT WITH INVESTORS. 


THE PROBLEM IS THAT'S INCONSISTENT WITH THE 


EVIDENCE 


EMAIL, 


THAT YOU HAVE 


EXAMPLE AFTER 


SHE 


1 WHO WORKED FOR HER AND SHE PASSED IT ON 


NO INTENT TO DEFRAUD. 


FACTS AND THE 


SEEN. 


EXAMPLE WHER! 


YOU HAVE ALSO SEEN 


EMATL AFTER 


E SHE 


IS TOLD 


NEGATIVE THINGS, 


POOR DEVELOPMENTS, UNFORTUNATE THINGS THAT ARE 


THERANOS, AND THOSE THINGS ARE NOT BEING COMM 


INVESTORS. 


SHE 


SHOULD BE COMMUNICATE 


THINK ABOUT IT ANOTHER WAY. 


AND SORT OF GATHERED UP Al 


D AND WHAT ISN'T. 


IF YOU WENT AFTER TH 


HAPPENING AT 


UNICATED TO 


IS DECIDING WHAT IS THE KIND OF INFORMATION TO OR 


L OF THE STATEMENTS THAT THE 


IF THEY WERE JUST 


INVESTORS HEARD, IF THERE WAS NO INTENT HERE, 


TOLD WHATEVER SHE KNEW, 


DISTRIBUTION OF SOME STATEM 


YOU WOULD EXPECT THERE TO BE A RANDOM 


ENTS SAYING POSITIVE 


THINGS THAT SH 


HEARD AND SOME SAYING NEGATIVE THINGS THAT SHE HEARD. 
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BUT WHEN THE WITNESSES, THE VICTIM INVESTORS TESTIFIED, 


YOU HEARD FAVORABLE AND FALSE OV. 


ABOUT THERANOS THAT WASN'T TRUE, BUT NOT THE, WE'RE 


PROBLEMS TESTING 


LAB DIRECTOR IS TELLING ME WE 


DELAY THE LAUNCH. 


THERE'S ANOTH 


PATIENTS OR THIS -- WE SHOULDN'T LAUNCH. 


ER AND OVER, A FAVORABLE THING 


HAVING 


MY 


SHOULDN'T LAUNCH AND WE 


ER WORD FOR THAT, AND THAT'S INTENT. 


SHOULD 


SHI 


CHOOSING WHICH ARE THE KIND OF FACTS TO COMMUNICATE AND WHICH 


ARE THE KIND OF FACTS THAT SHOULD NOT BE COMMUNICATED. 


DIRECT TESTIMONY. 


ASKED HER: 


"NOW, YOU MENTIONED T 


I WANT TO READ TO YOU JUST VERY BRIEFLY ONE 


PORTION OF HER 


WHEN SHE WAS ON THE STAND, AND MR. DOWNEY 


18 YEAR OLD, YOU THOUGHT THAT HE WAS AN IMPRESSIVE 


DURING THE 


TIME 


HAT WHEN YOU MET HIM WHEN YOU WERE 


EXECUTIVE. 


PERIOD THAT WE'RE CONCERNED WITH, THE 


PERIOD FROM 2010 TO 2016, 


HOW DID YOU PERCEIVE MR. BALWANI'S 


CAPABILITTI! 


RELATIONSHIP 


ES AS A BUSINESS PI 


HAVE ON THAT?" 


MS. HOLMES RESPONDS: 


THOUGHT I KNEW ABOUT BUSINESS, AND I 


BUSINESS PERSON THAT I KNEW. 


"AND I THINK THAT I 


"HE HAD TAUGHT ME 


ERSON AND WHAT | 


EFFECT DID YOUR 


EVERYTHING 


THOUGHT 


HE WAS THE 


IN THE WAY 


OTHERWISE WOULD HAVE. 


"DID THAT REMAIN YOUR VII 


"IT DID. 


DIDN'T QUESTION HIM 
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THAT VIEW? 


HAD GONE INTO THAT INSPECTION 


FIN 


FROM WHAT I 


OPE 


DINGS FROM 


BI 


HAD ONE OF THE 


BEST LABS 


25 


IN TH 


EH WORLD, AND THE 


THOSE INSPECTIONS WERE SO FUNDAMENTALLY DIFFERENT 


RATIONS WE 


BELIEVED THAT IT COULDN'T 


BE 


THE 


CASE 


THAT OUR 


WORLD." 


THAT'S FROM PAGE 7875. 


: RUNNING LIKE ONE OF THE BEST COMPANIES IN THE 


MS. HOLMES GOT ON THE STAND AND TOLD YOU WHEN CMS DID 


THEIR INSPECTION AND ISSUED A REPORT, THAT REPORT WAS A LIGHT 


BULB MOMENT. 


THE 


LAB. 


THERE'S A FUNDAMENTAL PROBLEM WITH THAT TESTIMONY. 


THAT'S WHEN SHE 


DISCOVERED THERE WERE PROBLEMS IN 


TESTIMONY IS NOT TRUE. 


TOLD BY MR. BAL 


YOU HAVE 


SEEN 


EXAMPLE AFT! 


ER EXAMPLE OF MS. 


JANI, 


SOMETIMES IN TEXT 


MESSAGES 


THAT 


HOLMES BI! 


, BUT ALSO 


THROUGH REQUESTS FOR CAN 


ABOUT PROBL 


EMS IN THE 


DID CONVERSATIONS BY HER OWN BROTH 


LAB. 


MS. HOL 


LMES TOLD YOU THAT IN 2016 SHE DISCOVERED THERE WERE 


EMS, BECAUSE 


THEY W 


E STATEMENTS TO INVESTORS AND TO PATIENTS 


ERE KNOWINGLY FALSE. 


MS. 


IF SHE KNEW ABOUT THEM EARLIER, THEN THE 


VERE NOT JUST 


HOLMES ALSO TALKED TO YOU ABOUT HER RELATIONSHIP WITH 
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IF YO 


WE, THE JU 


IF YO 


RY, DO NOT |] 


U RETURN A VERDICT OF G 


ELITEVE 


MS. 


D WHO WERE 


1Y AM NOT ONE OF THEM. 


26 


BALWANI AND SHE TOLD YOU THAT THERE WAS VIOLENCE IN THAT 


E TWO PEOPLE WHO KNEW ABOUT 


PRESENT FOR THAT. 


UILTY, YOU'RE NOT SAYING THAT 


HOLMES'S CLAIMS OF ABUSE. 


U RETURN A VERDICT OF NOT GUILTY, YOU ARE NOT SAYING 


WE, THE JURY, BELIEVE MS. HOLMES'S CLAIMS OF ABUSE. 


YOUR VI 


THE CASE 


FALSE STATEMENTS MADE 


THE QUESTION ABOUT WHI 


ERDICT DOES NOT VALIDATE HI 


ER CLAIMS OF ABUSE. 


YOU 


DO NOT NEED TO DECIDE WHETHER THAT AB 


USE HAPPENED IN ORDER TO 


REACH A VERDICT. 


I WANT TO SAY A COUE 


INSTRUCTIONS. 


IS ABO 


UT FALSE STATEMENTS MADE TO INVESTORS AND 


TO PATI! 


THI 


ENTS. 


‘R THAT ABUSE 


YOUR DELIBERATIONS. 


DOUBT, A PHRASE 


STANDARD USI 


THAT YOU PRO! 


ED IN CRIMINAL CAS] 


THEY WILL COVER TOPICS LIKE 


YOU DO 


HAPPI 


NOT NEED TO DECIDE 


ENED. 


THE JUDGE WILL READ YOU INSTRUCTIONS TO GUI 


LE OF WORDS ABOUT THE JURY 


REASONABLE 


BABLY HAVE HEARD BEFORE, 


THE 


JUDGE WILL INFORM YOU THAT IT'S A 


COMMON SENSE, 


THAT MEANS WHEN 


DELIBERATE, YOU BRING YOUR COMMON SI 


TO LOOK AT 


NOT P 


AND EVAL 


RELY ON SPI 


YOU LEAVE T 


ES THROUGHOUT 


ULATION. 


UATE THE EVIDENCE. 
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THE JUDGE WILL READ YOU AN INSTRUCTION ABOUT PUNISHMENT. 


I THINK WI 


THE JUDGE WILL TELL YO 


-- THE JUDGE 


HAS SPOKEN TO YOU 


DELIBERATIONS. IT IS 


ABOUT THAT BI 


U IT SHOULD PLAY NO ROLE IN YOUR 


EFORE. 


EXCLUSIVELY THE PROVINCE OF THE COURT 


SHOULD IT 


EVER GET THERE. 


THE CRIME OF CONSPIRACY OR WIRE FRAUD. 


RULES OR THE 


BECAUSE I'T SHOULD PLAY NO ROLE 


YOU ARE READ THE LAW ON THINGS LIK 


YOU ARE NOT GIVEN TI 


GUIDELINES FOR PUNISHMENT, AND THAT MAKES 


SENSE 


IN YOUR DELIBERATIONS. 


THERE ARE ALSO INSTRUCTIONS ON THINGS LIKE AIDING AND 


ABETTING, OR INSTANCES W. 


EN MORE 


THAN ONE 


PERSON COMMITS A 


CRIME, THE CRIME OF CONSPIRACY OR THE CRIME OF WIRE FRAUD, AND 


IN THOSE INSTRUCTIONS 
THAT YOU 


THE 


PAY ATTENTION TO THOSE 


STORY OF THERANOS IS IN SO 


THERE 


AS WELL. 


HAPPENED TO THE 


HAPPENED. THEY SHOUL 


INVESTORS AND TO THE 


PATTI] 


ARE ELEMENTS AS WI 


ME WAYS A TRAGE 


= 
G 


BUT IT'S ALSO THE 


REMARKABLE INTEGRITY. 


ELL AND WI 


DY. 


FIRST JOB OUT OF COLLI 


EGE. SHE 


SAID DURING THE 


INT! 


ERV I] 


E ASK 


WHAT 


ENTS SHOULD NOT HAVE 


D HAVE BEEN ENGAGED WITH HONESTLY. 


STORY OF INDIVIDUALS ACTING WITH 


ERIKA CHEUNG TOLD YOU THAT THIS WAS HER 


EW WITH 


MS. HOLMES SHE WAS STAR STRUCK. 


ERIKA DI 


PLY HOPE 


D THAT THIS 


COMBINATION OF TECHNOLOGY AND HEALTH CARE 


VERY INTERESTING TO HER. 


PROBLEMS WITH THE DEVICE, WITH THE 


TESTING, AND SH 


WOULD WO 


RK. 


FE RATSED 


IT WAS 


BUT AFTER NOT WORKING THERE VERY LONG, SHE BEGAN TO SEE 


THOSE CONCERNS FIRST TO HER IMMEDIATE SUPERVISORS, AND THEN 


UNIT 
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[ THINK SHE TOLD YOU THAT SHE WAS FRIENDS WITH 


TO ELIZABETH HOLMES, AND SO SHE, ERIKA, DECIDED TO GO TO 


MR. BALWANI, AND ERIKA DESCRIBED HOW SHE ASSUMED THAT 


MANAGEMENT WOULD WANT TO HEAR THESE THINGS, THAT THEY WOULD 


WANT TO KNOW ABOUT THE PROBLEMS AND F 


IX THEM. 


BUT SURPRISINGLY, THAT WAS NOT ERIKA'S EXPERIENCE. 


MR. BALWANI DID NOT SEEM SURPRISED BY HER COMPLAINTS, BUT 


INSTEAD A LITTLE FRUSTRATED THAT SHE 


AND ERIKA DECIDED TO QUIT. SHE 


VAS RAISING THEM. 


DIDN'T HAVE ANOTHER JOB TO 


GO TO. ERIKA SAID, I DON'T WANT TO 


E A PART OF THIS COMPANY'S 


FUTURE AND I'M GOING TO QUIT, AND SHE 


LEFT. 


UT WHEN SHE RETURNED FROM VACAT 


2013 AND DISCOVERED THAT THERANOS WAS 


REKHA GANGADKHEDKAR. SHE WAS PROUD OF THE WORK THAT SH 


VE OVER THE YEARS DEVELOPING ASSAYS AT THERANOS. 


ION IN AROUND AUGUST OF 


ABOUT TO BEGIN TESTING 


PATIENTS' BLOOD USING ITS DEVICES, ITS COLLECTION, SHE WENT TO 


MS. HOLMES AND SAID THERE ARE PROBLEM 


EVICE, WE CAN'T TEST ACCURATELY. 


S, THERE'S PROBLEMS WITH 


AND WHEN MS. HOLMES ESSENTIALLY SAID THE TRAIN IS ON THE 


TRACKS, I CAN'T STOP IT, SUREKHA QUIT 


TO BE A PART OF THERANOS'S FUTURE. 


. SHE ALSO DID NOT WANT 


DR. ROSENDORFF. HE WAS THE LAB DIRECTOR DURING THAT FIRST 


YEAR AT THERANOS. HE -- YOU SAW IN EMATLS WHERE HE WARNS ABOUT 
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THEIR READINESS TO LAUNCH, AND THEN DURING THAT YEAR WHEN HE IS 


LAB DIRECTOR, HE IS SENDING EMATLS ABOUT TESTS THAT NO LONGER 


CAN ACCURATELY EVALUATE THE ASSAY, THE THING THAT THEY'RE 


TESTING FOR. HE ENCOURAGES MORE PROFICIENCY TESTING. 


AND THEN HE SAYS THERE CAME A POINT IN TIME WHEN I 


REALIZED THAT MANAGEMENT CARED MORE ABOUT PR AND FUNDRAISING 


THAN IT DID PATIENT CARE, AND HE LEFT. DR. ROSENDORFF DID NOT 


WANT TO BE A PART OF THERANOS'S FUTURE. 


IT IS THE STORY OF A TRAGEDY, BUT IT IS ALSO THE STORY OF 


EF} PEOPLE ACTING WITH REALLY 


REMARKABLE INTEGRITY. 


FRAUD IS SORT OF LIKE A HEAD START ON THE TRUTH. FORA 


LONG TIME, HOLMES AND BALWANI KNEW THE TRUTH. THEY KNEW WHAT 


THERANOS COULD DO AND WHAT IT CO 


THEY INTERACTED WITH, THE INVESTORS AND THE PATIENTS 


AND THEY TOOK ADVANTAGE OF THAT SORT OF GAP IN 


INFORMATION. AND FOR THAT, THEY WERE ABLE TO COMMIT 


BECAUSE OF THAT, YOU SHOULD FIND ELIZABETH HOLMES GUILTY OF TH! 


ULDN'T DO, AND THE PEOPLE THAT 


, DID NOT. 


FRAUD, AND 


CHARGED OFFENSES. 


BUT YOU SHOULDN'T FIND HER GUILTY BECAUSE OF MY 


YOU SHOULD FIND HER GUILTY BECAUSE OF HER WORDS. 


WORDS. 


DECEMBER 27TH, 2014, JUST A FEW DAYS BEFORE -- NEW YEAR'S 


EFLECTION AND MAYBE A NEW YEAR'S RESOLUTION OR 


D BALWANI ARE TEXTING EACH EITHER SAYING THAT 


THIS YEAR, 2015, WILL BE OUR YI 


EXECUTE. 


UNITED STATES 


E R-12608 
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FE WILL 


COURT REPORTERS 


756 


756 


7:56 


756 


756 


256 


756 


2:56 


756 


2:56 


oy 


257 


Peon 


257 


257 


HioM 


ew 


eon 


258 


259 


709 


259 


ea) 


259 


09 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 78 of 300 


LOSING ARGUME 


Case 5:18-cr-00258-EJD_ Document 1301 Filed 01/18/22 Page 132 of 213 
C NT BY MR. SCHENK 90 


30 


THE PROBLEM IS THAT BY DECEMBER 27TH, 2014, EVERY INVESTOR 


THAT YOU HAD HEARD FROM HAD ALREADY INVEST 


BY DECEM 


BLOOD THROUGH 


THOSE INDIVIDUALS, PATIENTS, INV! 


ER 27TH, 2014, 


VALGREENS FOR MO 


= 
G 


iD. 


THERANOS WAS TESTING PATIENTS' 


RE THAN A YEA 


ESTORS, THEY ALL THOUGHT THAT 


R AT THAT POINT, AND 


THEY WERE ENGAGING WITH A COMPANY THAT HAD BEEN EXECUTING, THAT 


DIDN'T NEED TO HOPE 


THAT THEY WOULD FINALLY EXECUTE. 


AND BECAUSE OF THAT, THERE REALLY IS ONLY ONE VERDICT 


SUPPORTED BY THE EVIDENCE, AND THAT'S GUILTY ON ALL COUNTS. 


THANK YOU. 


THE COURT: 


DOES THE DEFENS] 


THANK YOU, MR. SCHENK. 


E HAVE AN ARGUM 


MR. DO 


VNEY : 


ENT? 


WE DO, YOUR HONOR. 


TAKE US A FEW MINUTES TO GET 


DON'T KNOW IF YOU WANT TO TAKE A STAND] 


THE CO 


YOU TAKE A STANDING BRI 


URT: 


I BELIEVE IT WILL 


THE TECHNOLOGY TRANSFERRED. 


SURE. 


[NG BREAK. 


LADIES AND GENTLEMEN, WHY DON'T 


YOU. 


THE 


E IN PROCE! 


COURT: 


EDINGS. ) 


MR. DOWNI 


BAK WHILE WE DO THE CHANGE HERE. 


EY, I JUST WANT TO REMIND YOU 


THAT WE'LL BREAK AT 1:30 JUST FOR YOUR INFORMATION. 


MR. DOWNEY: 


THANK YOU, YOUR HONOR. 


MAY I TAKE THE MASK OFF? 


THE 


COURT: 


YES. 


PLEASE. 


PL 


UNITED STAT! 


ES COURT R 
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(MR. DOWNEY GAVE HIS CLOSING ARGUMENT ON BEHALF OF 


MS. HOLMES. ) 


MR. DOWNEY: 


GENTLEMEN. 


ELT ZABI 


CRIMINAL ENTERPRISE. 


THE 


GOVERNM 


SHE PRESIDED OVE 


ETH HOLMES WAS | 


MAY IT PLI 


FASE THE COURT, LADIES AND 


BUILDING A BUSINESS AND NOT A 


ENT WOULD HAVE YOU BELIEVE 


THAT THE ENTITY THAT 


R AS CEO WAS BUILT BY LIES, BY SWINDLING, BY 


HALF-TRUTHS, BY MISREPRESENTATIONS THAT WERE CARRIED OUT OVER 


YEARS AND Y! 


MARS AND YEARS. 


IN FACT, THERANOS WAS BUILT AND ITS BUSINESS WAS CONDUCTED 


BY A LARGE 


GROUP OF PI 


HOPLI 


EF} WHO SHARED MANY CHARACTERISTICS. 


THEY WERE BRIGHT, THEY WERE INTEI 


THEY BELIEVE 


D IN THE MISSION THAT THERANOS |] 


THEY WANT! 


TECHNOLOGY THAT COUL 


MORE CONVENIENT, MORE AFFORDABLE, 


THE DAY, 


LIGENT, THEY WERE CREATIVE. 


BELIEVED IN. 


ED TO INVENT AND THEN TO MAKE A PRODUCT OF 


D BE USED TO MAKE BLOOD TESTING SERVICES 


CHEAPER, AND AT THE END OF 


MAKE PEOPLE HEALTHIER. 


Now, I 


DID, THAT M 


RECALL AT THE 


R. WADE 


BEGINNING OF THE CASE, AS MR. SCHENK 


TOLD YOU TO UNDERSTAND THE 


CASE YOU HAD TO 


UNDERSTAND THE PERSPECTIVE THAT THERE ARE TWO SIDES AND THAT 


THE GOVERNMENT MI 


GHT 


AND HE ASKED YOU TO BE 


EVIDENCE CAME IN | 


ECAUS! 


1 LOOKING AT EVENTS THROUGH A DIRTY LENS, 


PATIENT AND LISTEN UNTIL ALL OF THE 


EF YOU MIGHT HAVE A DIFFERENT VIEW. 


MR. SCHENK JUST SAID TO YOU THAT WE CAN'T MEET THAT 


UNIT! 


ED STATI 


E R-12610 


ES COURT REPORTE 
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CHALLENGE BECAUSE THIS IS NOT THAT KIND OF CASE. 


I ACCEPT THAT CHALLENGE, 


THINK WHEN I GO TH 


ROUGH ALL OF THE EVIDENCE 


LADIES AND GENTLEMEN, BECAUSE I 


VITH YOU AND ASK 


YOU TO REVIEW THE EVIDENCE AS PART OF YOUR DELIBERATIONS, I 


THINK YOU WILL SEE 


DIFFERENT FROM WHAT THE GOVERNMENT HAS BEEN PRESENTING TO YOU 


THAT THE 


FULL PICTURE REVEALS SOMETHING VERY 


FOR THREE MONTHS AND, INDEED, 


FOR THE LAST THREE HOURS. 


LET ME BEGIN BY TAKING ONE EXAMPLE, AND THIS IS ONLY ONE 


EXAMPLE OF THE EVI 


MR. SCHENK DISCUSS! 


DENCE THAT THE GOVERNMENT PRESENTED TO YOU, 


ED JUST NOW, AND THIS IS THE 


ISSUE THAT HAS 


BEEN DISCUSSED THROUGHOUT THE CASE OF THERANOS'S PARTNERSHIP 


WITH PHARMAC 


YOU'LL 


BUTICAL COMPANIES. 


RECALL THAT THERANOS HAD PARTNERSHIPS WITH 


COMPANIES THAT ARE 


THAT HAS BI 


HOUSEHO! 


D NAMES NOW, 


PFIZER AND OTHERS, AND 


EN DISCUS 


SED THROUGHOUT THE 


BUT 


HAT IS THE 


CASE. 


RANOS CHARGED WITH -- WHAT IS MS. HOLMES 


CHARGED WITH IN CONNECTION WITH PHARMACEUTICAL COMPANIES? 


VELL, SHE'S NOT CHARGED WITH DEFRAUDING THEM. 


SHE'S NOT 


CHARGED WITH DOING ANYTHING WITH PATIENTS IN CONNECTION WITH 


CLINICAL TRIALS THAT 


IS UNTOWARD. 


WHAT MS. HOLMES IS CHARGED WITH IS, SHE'S CHARGED WITH 


MAKING FAI 


WHETHE 


VRANOS HAD PARTNERSHIPS WITH PHARMACEUTICAL 


E REPRESENTATIONS TO SUBSEQUENT INVESTORS ABOUT 


COMPANTES 


AND WHE 


‘R THOSE 


THAT PARTNERS 


PHARMACEUTICAL COMPANIES DURING THE 


COURSE OF 


HIP EXAMINED, USED, AND VALIDATED THERANOS'S 
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NOW, WHERE DO. 


JUST SHOWED IT TO YOU 


33 


ES THAT THEORY COME FROM? WELL, MR. SCHENK 


AND I'LL SHOW IT TO YOU AGAIN. 


DURING THE COURSE OF HIS OPENING TO YOU, 


THIS IS A SLIDE THAT WAS SHOWN AS PART OF A PRESENTATION 


TO WALGREENS IN MARCH OF 2010, AND THE GOVERNMENT'S THEORY AS 


JUST EXPRESSED BY M 


R. SCHENK AND THROUGHOUT THE CASE IS THAT 


THIS IS THE POINT AT WHICH THE CONSPIRACY TO DEFRAUD PEOPLE 


REALLY BEGAN. 


THE REPRESENTATION WAS THAT THERANOS SYSTEMS HAD BEEN 


COMPREHENSIVELY VALIDATED OVER THE COURSE OF THE LAST SEVEN 


YEARS BY 10 OF THE 


15 LARGES 


T PHARMACEUTICAL COMPANIES. 


NOW, IN THE GOVERNMENT'S CASE YOU HEARD ABOUT ONLY THREE 


OF -- I'LL TAKE THIS. 


THE COURT: 


I APOLOGIZE, MR. DOWNEY. JI THINK OUR 


EQUIPMENT IS -- THAT MICROPHONE DOESN'T SEEM TO BE WORKING FOR 


SOME REASON. 


MR. DOWNEY: 


IS THAT A LITTLE BETTER? 


THROUGHOUT THE COURSE OF THE GOV 


ABOUT THREE PHARMACEUTICAL C 


AND SCHERING-PLOUGH. 


YOU MIGHT HAVE THOUGHT AS A R 


ERNMENT'S CASE, YOU HEAR 


OMPANTES: 


PFIZER, GLAXOSMITHKLINE 


ESULT OF THAT PRESENTATION 


THAT THOSE WERE THE ONLY PARTNERSHIPS WITH PHARMACEUTICAL 


COMPANIES THAT THE! 


RANOS EVER HAD. 


AND FROM THE EVIDENCE THAT WAS PRESENTED, YOU MIGHT HAVE 
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ES COURT R 
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WHAT DOES THE 


THE EVIDENCE 


EVIDENCE, 


SHOWS THAT IN THE 


IN FACT, SHOW? 


YEARS BETWEEN 2005 AND 


PARTNERSHIPS WITH 


2010, THERANOS HAD A NUMBER OF SUCCESSFUL 


PHARMACEUTICAL COMPANIES, AND THAT INDIVIDUALS WITHIN TH 


BELIEVED THAT, TALKED ABOUT IT, REPRESENTED IT TO EACH OTHER, 


AND TALKED ABOUT IT EXTERNALLY. 


EXHIBIT 7742, WHICH IS IN FRONT OF YOU, IS A SLIDE 


PREPARED BY STEFAN H 


FULL TIME ON PHARMACEUTICAL PI 


YOU'LL SEE 


T 


RISTU, WHO WAS AN INDIVIDUAL WHO WORKED 


RODUCTS WITHIN THERANOS. 


HAT WITHIN THIS SLIDE THERE ARE 


REPRESENTATIONS 


MI 


BOUT 


SUCCESSES. 


PROGRAMS THAT WI 


ON THE 


ERE 


oral 


11 DIFFERENT PROGRAMS THAT WERE 


COMPLE 


34 


REE OF THOSE PARTNERSHIPS WENT VERY POORLY. 


ERANOS 


NEXT PAGE THERE ARE A LIST OF ADDITIONAL 


ONGOING. 


IF YOU LOOK THEN TO THE NEXT SLIDE, WHAT I'LL SHOW YOU IS 


THAT DURING THE 


LOT ABOUT THESE 


OF THE GOVERNMENT'S CASE. 


COURSE OF MS. 


PARTNERSHIPS THAT YOU DI 


PHARMACEUTICAL COMPANIES WERE 


DN'T KNOW AS A R 


IN FACT, THERE WERE 12 CONTRACTS 


BETWEEN THERANOS AND PHARMACEUTICAL COMPANIES IN WHICH THOS! 


ESULT 


IN SOME FORM OR ANOTHER 


HOLMES'S TESTIMONY, YOU LEARNED A 


EXAMINING, USING, OR TRYING TO VALIDATE THERANOS'S TECHNOLOGY. 


WHAT WAS THE RESULT OF THESE 


TAKE A LOOK. 


THERE 


CONTRACTS THAT I JUST SHOWED YOU WHERE IT'S NOT AT ALL DIS 


ARE A NUMBER OF PARTNERSHIPS AND A NUM 


12 CONTRACTS? 


WELL, LI 


ER OF THI 
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THAT THOSE COMPANTES EXAMINED, USED, AND VALIDATED THERANOS'S 


TECHNOLOGY. 


YOU HEARD NOTHING OF THIS IN THE 


ARE SEVEN COMPANIES: 


DIICHI, CENTOCO. 


MULTINATIONAL P 


R, 


GOVERNMENT'S CASE. 


THOS! 


MS. HOLMES TALKED ABOUT 


RECENTLY. 


DIDN'T ASK 


NEXT, THERE WERE PARTNE 


CONCEDED THAT AIL 


THAT DUR 


RS WHERE 


ASTRAZENECA, NOVARTIS, GLAXOSMITHKLINE, 


MERCK, AND BRISTOL MYERS, LARGE NATIONAL OR 


HARMACEUTICAL COMPANIES. 


ING HER DIRECT EXAM 


DURING ITS TWO DAY CROSS-EXAMINATION, THE GOVERNMENT 


HER A QUESTION ABOUT THOSE PROGRAMS. 


THE GOVERNMENT WITNESSES 


THOUGH THE GOVERNMENT 


WITNESSES HAVE NEGATIVE 


THINGS TO SAY ABOUT THERANOS'S TECHNO 


LOGY, THAT THOSE WITNESSE 


DID NOT SAY THAT THEY HAD CONVEYED ANY OF THAT NEGATIVE 


FEEDBACK TO MS. HOLMES, AND THAT'S PFIZER AND SCHERING-PLOUGH 


WHO WE WILL TALK ABOUT IN A 


MINUTE. 


THEN WE'LI 


TAI 


K ALSO ABOUT CELGENE, WHICH WAS THE THIRD 


COMPANY THAT THE 


= 
G 


GOVERNMENT 


MENT TIONED 


DURING ITS CASE, AND 


THAT'S THE CASE WHERE DR. SUNG TESTIFIED ABOUT A PARTNERSHIP. 


AS A WITNESS, 


IN THAT INSTANCE 


I WOULD SUGGI 


THI 


FULL PICTURE AS TO W. 


IRE WAS -- THE SELECTION OF 


EST TO YOU, VERY MUCH OBSCURED THE 


R. SUNG 


HAT WAS OCCURRING IN THOSE PARTNERSHIPS. 


NOW, LET'S LOOK AT THE TWO COMPANIES THAT WERE A PART OF 


THE GOVERNMENT'S PRESENTATION ABOUT LOGOS. 


FIRST, THIS IS THE 


CONTRACT WITH PFIZER. 


NOW, THERE'S A SUGGESTION IN THE GOVERNMENT'S CASE, 


UNITED STAT! 
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THROUGH QUESTIONING OF WITNESSES, THAT IT IS SUSPICIOUS THAT 


THERANOS DRAFTED 


FACT, THE IMPLICATION 


FAITH ON THERANOS'S PART, THAT IT WAS A FRAU 


THIS 


VAS CREATED THAT IT WAS EVIDENCE OF 


REPORT RATHER THAN PFIZER, AND THAT, IN 


BAD 


USING IT TO TELL 


PEOPLE 


THAT THEY HAD PARTNERED 


HAD HAD SUCCESS. 


IN FACT, THE CONTRACT ] 


SPECIFIED THAT THERANOS SHO 


D AND THEY WERE 


WITH PFIZER AND 


SUBMIT THE REPORT AT THE END OF THE PROGRAM FOR 


BY PFIZER. 


ETWEEN PFIZER AND THERANOS 


ULD PREPARE THE REPORT AND IT SHOULD 


AN ASSESSMENT 


THIS IS THE WAY A NUMBER OF CONTRACTS BETWEEN 


PHARMACEUTICAL COMPANIES AND THERANOS WORKED. 


WE'VE PLACED 


THEM ALL IN EXHIBITS, AND YOU'LL BE ABLE TO SEE THEM AT 7753 


AND ELSEWHE 


WITH RE 


ECT TO CELGENE, THE 


ONE OF SEVERAL CONTRACTS THAT THERANOS HAD WITH 


GOVERNMENT FOCUSSED ON ONLY 


CELGENE. 


FIRST OF ALL, THEY DIDN'T EVEN MENTION A 3 


MATHEMATICAL MODELING CONTRACT THAT TOOK PLACE. 


NOT INVOLVED 


AS TO THE 


WAS, IN FACT, A SUCCESS. 


THERANOS PREPARED DEMONSTRATING VALIDATION. THI 


PK ASSAY THAT DR. SUNG TOUCH! 


VITH THAT PROJECT AND KNEW NOTHING 


CELGENE ACCEPTED THE 


ED ON, 


-25 MILLION BIO 


DR. SUNG WAS 


ABOUT IT. 


THAT CONTRACT 


REPORT THAT 


PROVIDED IF IT ACCEPTED IT, 


IT WAS OBLIGATED TO 


IT ACCEPTED IT AS A VAI 


DR. SUNG TESTIFIED REALLY FOR A VERY SIMPLE REASON. 


E CONTRACT TERMS 


PAY THERANOS. 


,IDATION, AND IT PAID THERANOS. 


SHE 
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WASN'T INVOLVED AT ALL IN CONNECTION 


VITH ANY OF T 


37 


ERLYING PROJECTS THAT TOOK PLACE 


RANOS . 


ETWEEN CELGENI 


BUT SHE HAD WITNESSED ON A COUPLE OF OCCASIONS, IN 


CONNECTION WITH A PROJECT THAT THERANOS WORKED ON OF 


TH 


DEVELOPMENT OF AN ASSAY, SOME NEGATIVE COMMENTARY FROM ANOTHER 


CELGENE EMPLOYEE. SHE DID NOT KNOW Al 


THERE WAS A VALIDATION IN CONNECTION 


BOUT T 


VITH T 


HE PROGRAM, WHETHER 


HE BIO MODELING 


CONTRACT, AND SHE DID NOT KNOW ABOUT ANY WO. 


PK ASSAY. 


RK ON THE ORIGINAL 


SIMILARLY WITH RESPECT TO PFIZER WHERE I JUST SHOWED YOU 


THE CONTRACT. THIS WAS NO ERROR THAT DR. W. 


EBER COULD -- HAD NO 


KNOWLEDGE. HE WASN'T THAT INVOLVED WITH RESPECT TO THIS 


CONTRACT. 


THIS WAS A CONTRACT THAT WAS SIGNED IN 2006. TH 


AGREEMENT WAS THAT THERANOS WOULD DEPLOY DEVICES IN REMOTE 


AREAS OF TENNESSEE AND THAT THAT WOULD TAKE PLACE OVER THE 


COURSE OF MORE THAN A YEAR. 


ALL THAT WAS DONE. EVICES WERE 


PLACE 


D IN PATIENTS' 


HOMES, AND THE DRUG THAT WAS BEING EVALUATE 


D BY PFIZER RELATED 


TO CANCER PATIENTS, DATA WAS GENERATED, THE DATA THAT THERANOS 


GENERATED WAS COMPARED TO THE DATA FROM A REFERENCE MODEL OR 


FROM A STANDARD BLOOD TESTING RESULT, 


REPORT THAT YOU'VE SEEN MANY TIMES IN 


AND T 


THE CASE STATING THAT TH 


HERANOS PREPARED THE 


COMPARISON WAS FAVORABLE. 
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WITH THIS CONTRACT, AS WITH THE 


NO DEMONSTRATION BY DR. WEBER THAT HE EVE 


38 


OTHER CONTRACTS, THERE IS 


THE NEGATIVE FEEDBACK OR THE NEGATIVE VIE 


R CONVEYED TO THERANOS 


V THAT HE TESTIFIED 


ABOUT ON THE STAND. HE ADMITTED THAT HE HADN'T. 


SO WHAT IS THE SUM TOTAL OF WHAT 


YOU SAW IN TH! 


GOVERNMENT'S CASE? YOU SAW A 14-MONTH PARTNERSHIP BETWEEN 


THERANOS AND PFIZER WHICH, DURING THE FIRST 14 MONTHS OF THAT 


PARTNERSHIP, DR. WEBER HAD NO INVOLVEMENT AT ALL. 


HE WAS THEN INVOLVED FOR A PERIOD OF THREE MONTHS TO 


REVIEW THE REPORT. HE HAD A NEGATIVE REACTION TO THAT, AND HE 


REPORTED IT UP. HIS INVOLVEMENT CEASED THREE MONTHS LATER. 


WHAT DO WE KNOW ABOUT ACTUALLY THE 


ENTIRI 


RELATIONSHIP BETWEEN THERANOS AND PFIZER? 


WELL, AS I MENTIONED, IT BEGINS 


IN DECEMI 


ETY OF THE 


ER OF 2006 


2007 TO 2008, THE STUDY RUNS FOR 16 MONTHS. F 


TO JANUARY 2009 IS THE WINDOW DURING WHICH DR. WEBER WAS 


INVOLVED. 


. IN 


ROM NOVEMBER 2008 


NOW, DR. WEBER SAID HE WASN'T AWARE OF CONTACT BETWEEN 


THERANOS AND PFIZER AFTER THAT DAY. 


HE WAS NOT AWARE OF 


THERANOS EVER BEING IN DISCUSSIONS OF ANY KIND WITH PFIZER 


AFTER JANUARY OF 2009. 


BOUT 


WELL, OTHERS AT THERANOS -- OTHERS AT PFIZER KNEW Al 


CONTACT WITH THERANOS. ‘TWO OF THE PRINCIPAL PERSONS WHO 


BEEN INVOLVED IN THE STUDY PROJECT B 


E TWEEN PFIZER AND THI 


REMAINED IN CONTACT WITH THERANOS FOR T 


HE FOLLO' 


HAD 


ERANOS 


VING SIX YEARS. 
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THEY HAD CONTACT IN AS CLOSE A PROXIMITY TO THIS JANUARY 


"09 DATE 


2009. 


EN DR. W 


‘BER SAID CONTACT HAD CEASED AS AUGUST OF 


AND WHY DID THEY CONTACT THERANOS? BECAUSE THEY WANTED 


THEM TO DO A CLINICAL TRIAL. 


OF THERANOS 


NOW, THAT DOES 


NOT SUGGEST SKEPTICISM OR A NEGATIVE VIEW 


'S TECHNOLOGY AS DR. WEBER'S TESTIMONY WOULD HAVE 


CONVEYED. MAKE NO MISTAKE ABOUT IT. 


I'M NOT CRITICIZING DR. WEBER. BUT DR. WEBER HAD A VERY 


LIMITED VIEW OF THE 


DR. LIPSET AND 


IE SEE, 


RELATIONSHIP BETWEEN PFIZER AND THERANOS. 


DR. SAKUL, WHO WERE THE INDIVIDUALS INVOLV. 


GOING FORWARD FOR A PERIOD OF SEVERAL YEARS, 


CONTINUE TO HAVE CONTACT WITH THERANOS, INCLUDING AFTER 


THERANOS ENGAGED IN 


ITS RETAIL LAUNCH, AND THEY CONTINUED TO 


STATE THAT THEY HAD 


LOOK AT THIS COMMUNICATION IN FEBRUARY OF 2015. AN 


THEY'RE TALKING Al 


AN INTEREST IN WORKING WITH THERANOS. 


BOUT THERANOS'S RETAIL STORES BEING USE 


THE THERANOS SERVICE CENTERS IN RETATL STORES BEING USED AS A 


BASIS TO CONDUCT CLI 


[NICAL STUDIES. 


THE IMPLICATION FROM THE GOVERNMENT IS THE RELATIONSHIP 


WITH PFIZER WENT POORLY. THEY DID NOT EXAMINE, USE, AND 


VALIDATE THI 


ERANOS'S 


TECHNOLOGY. 


THE FULL FACTS AS TO THIS SUGGEST OTHERWISE. 


NOW, LI 


ET'S LOOK AT THE SCHERING-PLOUGH EXAMPLE. AS YOU 


KNOW, DR. CULLEN FROM SCHERING-PLOUGH TESTIFIED. AND SHE 


UN 
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TESTIFIED THAT THERE WAS A CONTRACT FOR A COMPREHENSIVE 


VALIDATION OF A MULTIPLI 


EX, SO-CALLED MULTIPLI 


NOW, UNDER THAT CONTRACT, AS UND. 


THERANOS WAS TO PREPARE 


EX ASSAY. 


ER THE PFIZER CONTRACT, 


A REPORT, SUBMIT IT TO SCHERING-PLOUGH, 


AND IF SCHERING-PLOUGH AGREED THAT THERE WAS 


WERE TO PAY THERANOS. 


A VALIDATION, THEY 


WHAT HAPPENED? THERANOS COMPLETED THE STUDY, THEY 


COMPLETED THE REPORT, SUBMITTED IT TO SCHERING-PLOUGH, AND THEY 


WERE PAID. 


THERE WAS NO NEGATIVE FEEDBACK CONVEYED 


FROM DR. CULLEN TO 


THERANOS, AND SHE CONCEDED THAT THE VIEWS THAT SHE EXPRESSED 


HERE ON THE STAND AS TO 


MS. HOLMES. 


NOW, I WANT TO REALLY FOCUS ON WHAT THE 


THE TECHNOLOGY WERE NEVER CONVEYED TO 


FOCUSSED ON WITH RESPECT TO THE LOGOS. 


BUT WHAT DOES WHAT 


HAVE I JUST SHOWN YOU IMPLY WITH REGARD 


TO THE EVIDENCE THAT THE GOVE ENT HAS PRES! 


THIS CASE? 


IF THERE HAD NOT B 


KNOWN ABOUT MANY, MANY PHARMACEUTICAL PROJ! 


HAD AND COMPLETED SUCCESSFULLY. 


ENTED TO YOU IN 


EN A DEFENSE CASE, YOU WOULD NOT HAVE 


ECTS THAT THERANOS 


YOU WOULD NOT KNOW THAT WITNESSES LIKE DR. WEBER HAD A 


VERY LIMITED VIEW OF WHAT HAPPENE 


D BECAUSE THEY WERE ONLY 


INVOLVED FOR A BRIEF PERIOD OF TIME. 


AND YOU WOULD NOT KNOW THAT FOR MANY YEARS IN THE 
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RELATIONSHIP BETWEEN PFIZER AND CELGENE, THERE WAS A GREAT DEAL 


OF SUCCESS. 


YOU WOULD 


KNOW NONE OF THAT. 


YOU ONLY KNOW THAT BECAUSE THERE WAS A PRESENTATION ON 


THAT FROM THE DEFENSE. 


SO WHEN I ASK YOU TO WAIT AND HEAR THE FULL STORY AND TO 


GO THROUGH THE EVIDENCE WITH ME, AND TO GO THROUGH THE EVIDENCE 


WHEN YOU GO BACK TO DELIBERATE IN THE JURY ROOM, REMEMBER THAT 


EXAMPLE WHERE THE PICTURE CAN CHANGE QUITE A GOOD DEAL AS THE 


RESULT OF WAITING FOR THE FULL STORY AND LOOKING THROUGH THE 


FULL MATERIAL. 


NOW, 


LET ME TALK ABOUT THIS LOGO ISSUE. 


YOU HAVE HEARD 


ABOUT IT THROUGHOUT TH! 


THREE PHARMACEUTICAL REPORTS, 


E CASE, THAT MS. HOLMES ADDED LOGOS TO 


AND THIS WAS DONE FOR THE PURPOSE 


OF DECEIVING A VARIETY OF PEOPLE. 


BUT THI 


EH FIRST GROUP THAT IT WAS SUPPOSEDLY DESIGN 


FOOL AND DEFRAUD WAS WALGREENS. 


NOW, MS. HOLMES A 


DMITTED TO YOU THAT SHE ADDED THE 


LOGOS 


AND DID IT WITHOUT THINKING THERE WAS ANYTHING WRONG WITH IT. 


WELL, WHY WOULD THAT BE HER STATE OF MIND? 


WELL, LET'S CONSTI 


INVESTORS ABOUT THESE 


IF INV! 


DER HOW MS. HOLMES COMMUNICATED WITH 


PHARMACEUTICAL RELATIONSHIPS. 


ESTORS WANT 


ED TO KNOW ABOUT PARTICULAR 


PHARMACEUTICAL PROJECTS, YOU WOULD THINK, TO LISTEN TO THE 


GOVERNMENT'S CASE, 


THAT SHE WOULD SAY, OH, NO, YOU CAN'T TALK 


TO THE PHARMACEUTICAL COMPANY. 


UNITE 
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1 BUT, IN FACT, SHE PUTS INVESTORS IN TOUCH WITH PFIZER 
2 THEY ASK FOR THAT INFORMATION, AS IN THIS EXHIBIT 15016 WHE 
3 AN INVESTOR EXPRESSES CURIOSITY ABOUT WHAT IS GOING ON BET 
4 PFIZER AND THERANOS, AND THEY'RE GIVING CONTACT INFORMATION FOR 
a SOMEBODY AT PFIZER TO TALK TO. 
6 OR IN THIS INSTANCE WHERE ANOTHER POTENTIAL INVESTOR 
7 EXPRESSES INTEREST IN TALKING TO SEVERAL PHARMACEUTICAL 
8 PARTNERS, MS. HOLMES NOT ONLY SAYS THAT'S FINE WITH HER, SHE 
9 GIVES THE CONTACT INFORMATION, WHICH IS REDACTED HERE, FOR A 
10 LARGE GROUP OF PHARMACEUTICAL COMPANIES: PFIZER, 
11 GLAXOSMITHKLINE, BRISTOL MYERS, NOVARTIS. 
12 MS. HOLMES HAS NO INTENT TO DECEIVE PEOPLE OR HIDE 
ln PEOPLE THINGS THAT ARE GOING ON IN THOSE RELATIONSHIPS, 
14 CONTRARY TO THE GOVERNMENT'S ASSERTIONS. 
15 NOW, I WANT TO TALK VERY SPECIFICALLY AND VERY -- I'LL ASK 
16 YOU TO LOOK VERY MUCH AT THE RELATIONSHIP BETWEEN 
Ll GLAXOSMITHKLINE AND THERANOS BECAUSE THAT IS THE COMPANY, ONE 
18 OF THE THREE COMPANTES, ON WHICH A LOGO FROM THERANOS WAS 
19 ADDED. 
20 NOW, WE DIDN'T HEAR MUCH ABOUT THE 
21 GLAXOSMITHKLINE/THERANOS -- THE ACTUAL RELATIONSHIP DURING THE 
22 GOVERNMENT'S CASE. 
23 BUT, IN FACT, IT'S FAIRLY IMPORTANT TO UNDERSTAND WHAT IS 
24 GOING ON WHEN MS. HOLMES INTERACTS WITH INVESTORS AND WHAT SHE 
25 UNDERSTANDS WHEN SHE'S PARTICIPATING IN DISCUSSIONS WITH 
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WALGREENS IN 2010. 


FIRST OF ALL, IN 2008, TH 


43 


ERANOS SENT ITS DEVICES TO 


GLAXOSMITHKLINE AND SAID, WE WANT YOU TO EVALUATE OUR 


TECHNOLOGY TO SEE IF THAT TECHNOLOGY CAN BE VALIDATED. 


SO THEY SENT THE T! 


AND ASK, 


ECHNOLOGY TO GLAXOSMITHKLINE TO EXAMINE 


CONNECTION WITH 


THAT REPORT WAS SENT BACK BY GSK. 


CONDUCTING BLOOD TEST 


IS THIS A TECHNOLOGY THAT YOU THINK WOULD BE USEFUL IN 


ING SERVICES? 


THAT REPORT DID NOT 


HAVE LOGOS OF EITHER THERANOS OR GSK ON IT. 


THEN AT SOME DATE IN BETW 


THERANOS ADDED THE LOGOS OF BOT 


THIS IS A YEAR, 


‘EN JUNE 


2008 AND MARCH 2009, 


AT LEAST A YEAR 


H THERANOS AND GSK. 


BEFORI 


MIND YOU, 


E THE 


GOVERNMENT SAYS SHE 


ADDED LOGOS TO DEFRAUD WALGREENS IN T 


AT SOME 


DON'T KNOW FROM 


POINT THOSE LOGOS ARI 


HEIR NEGOTIATION. 


AD 


THE 


DED TO THE REPORT. WI 


EVIDENCE WHEN THAT HAPPENED. 


NOW, DOES MS. HOLMES FEEL LIKE SHE'S COMMITTING A FRAUD IN 


CONNECTION WITH 


WELL, APPARENTLY NOT, BECAUSE IN 


YEAR BEFORE im 


ADDING GSK'S LOGO TO THE 


REPORT? 


MARCH OF 2009, ONE FULL 


WALGREENS, SHE 


THE GSK LOGO ON 


THAT'S A YI 


SENDS IT TO GSK 


IT. 


SENDS THAT REPORT, SHI 


E'S ADDED THE LOGO TO 


VITH BOTH THE THERANOS LOGO AND 


AND YOU CAN SEE THAT IN EXHIBIT 15066. 


HAR BEFORE THE 


WALGREENS AND T 


THEN IN DECEMI 


LOGOS ARE TRANSMITTED TO 


HE GOVERNMENT SAYS THAT THE FRAUD BEGAN. 


LOOK AT EXHIBIT 


AND YOU CAN 


15058 TO SEE THAT. 


BER OF 2009, SHE SENDS IT AGAIN. 
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44 


AND THEN IN MARCH OF 2010, BECAUSE YOU ALREADY KNOW AND 


WHAT WAS PRESENTED IN THE GOVERNMENT'S CASE, IS T 


A COPY OF THAT REPORT WITH BOTH LOGOS TO WALGRI 


HAT SHE SENDS 


EENS AS PART OF 


THEIR DISCUSSIONS ABOUT WHETHER OR NOT THEY'LL HAVE A 


PARTNERSHIP. 


AGAIN, JUST LIKE PUTTING PEOPLE IN TOUCH WITH THE 


PHARMACEUTICAL COMPANIES TO TALK ABOUT THE WORK T 


HAT THERANOS 


WAS DOING, SHE FEELS NO SELF-CONSCIOUSNESS ABOUT EXPRESSING 


THAT IN THESE JOINT PROJECTS, THEY ARE JOINT PROJECTS OF BOTH 


THERANOS AND THE PHARMACEUTICAL COMPANY. 


THAT'S GSK. 


NOW, I SHOULD MENTION WITH RESPECT TO GSK, MR. SCHENK 


MENTIONED IN PASSING, HE TALKS ABOUT THE WORDS COMPREHENSIVE 


VALIDATION. 


IN CONNECTI 


GIVE A PRESENTATION TO GSK ABOUT W. 


[ON WITH GSK, THERANOS HAD THE OPP 


DONE AS PART OF 


THE RELATIONSHIP BETWEEN GSK AND 


AND WHAT DID SHE CONVEY IN EXHIBIT 15058? S 


GSK HAD COMPLETED A COMPREHENSIVE VALIDATION OF T 


SYSTEMS IN 2008, EXACTLY THE CLAIM THAT SHE MAKES 


ORTUNITY TO 


HAT IT UNDERSTOOD GSK HAD 


THERANOS . 


HE SAID THAT 


HERANOS 


IN CONNECTION 


WITH SOME OF THE CONVERSATIONS THAT THE GOVERNMENT IS FOCUSSED 


ON. 


TO SEE THAT? DOES GSK SAY, WE'RE SHOCKED TO SEE 


DOES GSK DISAGREE WITH THAT? DOES GSK SAY, 


WE'RE SHOCKED 


THAT AND WE'RI! 


SHOCKED TO SEE OUR LOGO ON THIS? NOT AT ALL. NOT AT ALL. 


UNITED STATES COURT REPORTERS 


E R-12623 


Li23 


Le23: 


1223 


1323 


1323) 


L323 


1323 


23 


323 


123) 


Lis23 


1:24 


1:24 


1:24 


1:24 


1:24 


1:24 


1:24 


1:24 


1:24 


1:24 


1:24 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 93 of 300 


LOSING ARGUME 


THEY RECEIVED ALL OF 


PERFECTLY NORMAL 


NOW, LET'S MOV 


SIMILARLY. 


I SHO 


VE 


ON TO THE PFIZ!I 


ER S 


ITUATION. 


ABOUT PUTTING INVESTORS IN TOUCH WITH PFIZER. 
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THAT INFORMATION AND TREATED IT AS 


VERY 


45 


D YOU THAT MS. HOLMES WAS NOT SELF-CONSCIOUS 


BUT SPECIFICALLY WITH RESPECT TO THE LOGOS, WE KNOW THAT 


MS. HOLMES APPLII 


BOTH THE PFIZER LOGO AND THE THERANOS LOGO BACK TO PFIZER. 


NOW, WE DON'T KNOW IF PFIZER WAS NOT SUR 


BECAUSE 


YORK. WE 


BUT WHAT WE DO KNOW IS THAT PFIZER CERTAINLY 


AS IF ANYT 


WITH BOTH LOGOS ON IT, AND AS I SHOWED 


CONVERSATIONS CONTINUED BETWEEN PFIZER 


WORKING TOGETHER INTO 2015 ON LARGE P] 


THEY KNEW IT WAS A JOINT PROuvI 


DON'T KNOW. 


ECT OR BI 


ECAUSE 


ED THE PFIZER LOGO AND SENT THE DOCUMENT WITH 


PRISED BY THAT 


THEY HAD 


ING UNTOWARD HAD HAPPENED. 


THEY RECEIVED THE RI 


READ THE REPORT MANY TIMES AND THOUGHT OF IT AS THEIR JOINT 


DIDN'T REACT 


EPORT 


YOU A MOM 


ENT AGO, 


AND THERANOS ABOUT 


ROJECTS . 


PFIZER AS WELL SAW NOTHING UNTOWARD IN THE ADDING OF ITS 


LOGO TO THE REPO! 


RT. 


WHAT ABOUT SCH 


NOW, WE KNOW T 


DR. CULLEN TESTIFIE 


THAT THERANOS HAD 


WE ALSO KNOW THAT SHE T 


CONCEDE 


HAT WITH 


ERING-PLOUGH? 


D THAT SHE 


DONE. 


HAD A NEGATIVE VI 


ESTIFIED TH 


IAT SHE 
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RESPECT TO SCHERING-PLOUGH, 


THAT -- OR SHE DIDN'T CONVEY THAT TO MS. HOLMES. 


EW OF THE WORK 


DIDN'T ACTUALLY 
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BUT WHAT DID MS. HOLMES UNDERSTAND WAS DR. CULLEN'S 


WHAT IS THE EVIDENC] 


HOLMES THOUGHT AS PART OF HER STATE 


ERANOS VALIDATION PROJECT? 


E WHICH WOULD TEACH US, HERE'S WHAT 


OF MIND AS TO WHAT 


HAPPENED IN THAT PROJECT AND HOW IT WAS VIEWED BY 


SCHERING-PLOUGH? 


OF THERANOS W. 


WELL, YOU CAN SEE THAT IN EXHT]I 


PROJECTS REPORTS TO MS. HOLMES THAT SHE 


WITH DR. CULLEN, AND IT WAS A GR 


BIT 15045 WHERE AN EMPLOYER 


HAT CALL. AND DURING THI 


HO ALSO WORKED ALMOST FULL TIME ON PHARMACEUTICAL 


HAS HAD A CONVERSATION 


COURSE OF THE CALL SHE SUGGESTS THAT DR. CULLEN HAS READ THE 


REPORT AND SHI 


THERANOS . 


E'S PLANNING TO PASS IT AROUND IN HER NEW COMPANY, 


MERCK, AND IT MAY BE USEFUL IN GENERATING FURTHER WORK FOR 


THERE'S NO SUGGESTION THAT MS. HOLMES THOUGHT OR BELIEVED 


THAT SCHERING-PLOUGH HAD INVALIDATED ITS TECHNOLOGY UNDER THE 


TERMS OF THAT CONTRACT. 


THRI 


SO WHAT DO WE HAVE? 


WE HAVE THE GOVERNMENT PRESENTING 


EE WITNESSES WHO CONV! 


EY A VIEW OF THI 


EF WORLD ABOUT THERANOS 


AND ITS PARTNERSHIPS WITH PHARMACEUTICAL COMPANIES. THAT VIEW 


IS THERANOS'S TECHNOLOGY IS NO GOOD, MS. HOLMES KNEW IT, AND 


SHE 


HAD NO BASIS FOR MAKING THOSE STATEMENTS. 


WHAT DO WE, IN FACT, KNOW? 


THERANOS HAD AT LEAST 11 PARTNERSHIPS WITH PHARMACEUTICAL 


COMPANTES THEY BELIEVED WERE SUCCESSFUL, THAT FOR MANY OF THOSE 
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1 PARTNERSHIPS THE GOVERNMENT HAS NOT DISPUTED THAT THOSE 
2 PARTNERSHIPS WERE SUCCESSFUL. 
3 AND WITH REGARD TO THE THREE COMPANIES WHERE THE COMPANY 
4 HAS -- WHERE THE GOVERNMENT HAS RAISED AN ISSUE, WITH THE 
a EXCEPTION OF DR. CULLEN, THE WITNESSES AREN'T EVEN THE PEOPLE 
6 WHO WERE) PRIMARTLY INVOLVED IN THE RELATIONSHIP. 
7 THAT SHOULD CAUSE YOU TO BEGIN TO QUESTION AND TAKE ON A 
8 WILLINGNESS AS YOU EXAMINE THE EVIDENCE AS PART OF YOUR JURY 
9 DELIBERATIONS TO LOOK AT BOTH SIDES OF THE STORY, BECAUSE IT'S 
10 EASY TO MAKE THAT ACCUSATION. IT COULD TAKE SOME EFFORT AND 
11 TIME TO UNPACK IT. 
12 NOW, THAT'S ONE EXAMPLE. ONE EXAMPLE. 
ln BUT THAT PATTERN WILL RUN THROUGHOUT THE CASE. THE 
14 GOVERNMENT IS SHOWING AN EVENT LOOKS BAD, BUT AT THE END OF TH 
15 DAY WHEN ALL OF THE EVIDENCE FLOWS TOGETHER, IT ISN'T SO BAD. 
16 I WILL SAY TO YOU THAT YOU ARE GOING TO SEE THAT WITH 
Ll REGARD TO SEVERAL ISSUES AS I CONTINUE TO GO THROUGH THE 
18 EVIDENCE WITH YOU TODAY. 
19 BUT I WANT TO TALK FIRST ABOUT THE ROLE THAT YOU 
20 ULTIMATELY PLAY WHEN YOU GO BACK TO THE JURY ROOM, AND THEN I 
21 WANT TO TALK ABOUT WHAT I THINK IS THE CRITICAL ISSUE IN THE 
22 CASE AND EXAMINE THE EVIDENCE IN LIGHT OF IT, AND THAT IS 
23 MS. HOLMES'S INTENT, WHAT SHE UNDERSTOOD AND BELIEVED WHY SHE 
24 DID WHAT SHE DID. 
25 AND I'LL GO THROUGH THAT SYSTEMATICALLY BECAUSE I THINK I 
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WILL BE HELPFUL TO YOU IF I COMPARE THAT, THE ELEMENTS OF WHAT 


THE OFFENSES ARE, AND EXPLAIN HOW THEY RELATE TO WHAT TH 


EVIDENCE IS. 


AND I'LL ASK YOU THAT YOU REMEMBER FROM OUR ORIGINAL JURY 


INSTRUCTIONS THAT YOU HAD AN O 


BLIGATION, WHICH YOU ALL 


UNDERTOOK AND WHICH YOU'VE ALL DONE, TO MAINTAIN A PRESUMPTION 


OF INNOCENCE THROUGH 


AS YOU KNOW, MS 


AND EVERY ONE OF YOU 


SHE HAS COMMITTED EV! 


OUT THIS CASE. 


. HOLMES IS PRESUI 


MED INNOCENT UNTIL EACH 


DETERMINES BEYON 


IS CHARGED. 


SHE NEVER HAS TO PROVE HER INNOCENCE. 


EVEN OFFER A DEFENSE 


‘RY ELEMENT OF TH 


D A REASONABLE DOUBT THAT 


EH OFFENSES WITH WHICH SHE 


SHE NEVER HAS TO 


, ALTHOUGH THAT WAS 


DONE IN THIS CASE. 


IF YOU HAVE REASONABLE DOUBT AS TO WHETHER MS. HOLMES 


COMMITTED ANY ELEMENT OF THE OFFENSE, 


GUILTY. 


NOW, MR. SCHENK 


YOU SHOULD FIND HER NOT 


MENTIONED IT IN PASSING, BUT I WANT TO 


TALK ABOUT IT A LITTLE MORE AND IN A LITTLE MORE DEPTH, AND 


THAT IS THE CONCEPT OF R 


ALL OF THE TIME. 


EASONABLE DOUBT. 


WE HEAR THAT PHRASE 


WHAT DOES REASONABLE DOUBT MEAN? 


WELL, I THINK YOU CAN THINK OF REASONABLE DOUBT AS A -- 


iLEMENTS OF PROOF OR 


REALLY AS A STANDARD. 


HE LAW, I JUST WANT TO EX 


IF YOU THINK ABO 


UT THE DIFFERENT 


THE DIFFERENT BURDENS OF PROOF THAT APPLY 


UNITED STATES COURT R 


E R-12627 


EPORTE 


PLAIN HOW THE CONCEPT OF THE 


RS 


48 


1:29 


1:29 


1:30 


1330 


1:3:30 


1330 


dO 


ule 0) 


1:30 


1230 


1330 


1:30 


1:30 


1:30 


13:30 


13:30 


1330 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


:31PM 


1PM 


:31PM 


1PM 


:31PM 


1PM 


:31PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 97 of 300 


Case 
C 


5:18-cr-00258- 
LOSING ARGUME 


REASONABLE DOUBT FITS WITHIN THAT. 


IF YOU LOOK AT THE EVIDENCE AS AN ASCENDING STAIRCASE, 
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THIS IS WHAT IT WOULD LOOK LIKE AS COMPARED TO THE BURDENS THAT 


SOMEONE FACES IN CONNECTION WITH A CASE. 


AT THE BOTTOM YOU 


ABOVE 


THAT WE 


HAV] 


HAVE 


WHICH IS JUST A TINY BIT OF EVIDENCE WHICH MIGHT RAISE WIT 
SOMEONE A CONCERN, BUT IT'S NOT M 
NOW, Al 


SUSPICION IS EVIDENCE 


NO EVIDENCE, SO THERE 


E WHAT IS CALLED A SCINTILLA OF EVIDE 


IS NOTH] 


BOVE THAT IS R 


HASONABLE 


SUSPICION. 


CONCLUDE THAT 


WOULD 


CONCLUDE 


PROBABLE 


HAVE TO 


Fl 


A CRIME 


HAS 


BE 


EN COMMITTED. 


ROM THE EVID 


ENCE 


CAUSE 


IS NEXT ABOVE 


THAT IS PRI 


E SENT! 


UCH EVIDENCE. 


REASONABLE 


FROM WHICH A REASONABLE PERSON COULD 


NOT EVERY PERSON 


CONCLUDE THAT, BUT A REASONABLE PERSON COULD 


ED. 


THE POINT 


THAT THERE 


ENOUGH EVIDENCI 


THAT, AN 


D THAT TAKES US TO 


‘RE PEOPLE -- WHERE A COURT MAKES A DETERMINATION 


EF OF AN OFFENSE THAT CERTAIN ACTIONS 


OF PROOF. 


NOW, WHAT IS ABOVE THAT? 


THAT SOME OF YOU ARE FAMILI 


BUT IT IS NOT, IT IS NOT Ri 


EOQUIRI 


ED THAT THI 


cpr 
ERE 


MIGHT BE JUSTIFIED, FOR EXAMPLE, A SEARCH OF SOMEONE'S HOME. 


BE A HIGHER LEVEL 


WHAT IS ABOVE 


THAT IS A CONCEPT 


[AR WITH BECAUSE I KNOW YOU'VE SERVED 


PREPONDERANCE OF THE 


EVID! 


ENCE. 


IF SOMEONE 


ON CIVIL JURIES IN CONNECTION WITH OTHER TRIALS, AND THAT'S A 


IS FOUND TO HAV! 


PROVEN BY A PREPONDERANCE OF THE EVIDENCE SOMETHING, THEY'VE 
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IT'S A LITTLE 


THAT SOMETHING IS TRUE THAN FALSE. 


EVIDENCE. 


ABOVE THAT IS THE CLEAR AND CONVINCING STANDARD. 


MEET THE 


CLEAR AND CONVINCING S 


50 


MORE LIKELY 


TANDARD IF YOU ARE 


THAT'S A PREPONDERANCE OF 


NOW, YOU 


FIRMLY 


CONVINCED THAT SOMETHING HAPPENS, YOU ARE FIRMLY CONVINCED THAT 


SOMETHING HAPPENS. 


THAT DOESN'T MEAN IT HAS TO BE BEYOND A REASONABLE DOUBT 


THAT IT HAPPENED, BUT YOU ARE FIRMLY CONVINCED OF IT. 


REASONABLE 


DOUBT IS ABOVE 


PROOF. AND 


BEYOND ANY REASONABLE DOUBT THAT A PI 


DETERMINED THAT 


THE EVIDENCE 


THAT. IT'S A HIGHER 


REASONABLE DOUBT MEANS NOT BEYOND SPECULATION, 


THAT THE 


THAT IS THE 


HIGHEST 


PERSON DID NOT COMMIT AN OFFENSE. 


BURDEN IN THE LAW. 


THAT IS THE 


STANDARD OF 


BUT 


ERSON WOULD HAVE, THEY 


DOES NOT ALLOW FOR A DETERMINATION 


BURDEN WHICH THE GOVERNMENT BEARS IN THIS CASE 


AND THEY ACCEPT. 


BURDEN IN MIND. 


THIS IS NOT A CASE 


IS MORE 


YOU SHOULD EXAMINE 


THE 


EVIDENCE WITH THAT 


WHERE Y 


OU'RE EVALUATING, DO 


LIKELY THAN NOT THAT MS. HOLMES HAS COMMITTED AN 


I THINK IT 


OFFENSE? AM I FIRMLY CONVINCED THAT MS. HOLMES HAS COMMITTED 


AN OFFENSE? 


THIS IS A CASE IN WHICH YOU ARE QUESTIONING, IS IT BEYOND 


EASONABLE DOUBT THAT MS. HOL 


ES HAS COMMITTED THI 


VHICH SHE IS ACCUSED? 


FE OFFENSES 
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1 NOW, I WANT TO TALK A LITTLE BIT, AND I WON'T GO INTO THEM 
2 IN DEPTH BECAUSE I THINK MR. SCHENK HOPEFULLY SPUN OUT FOR YOU 
3 THE ELEMENTS THAT ARE AT ISSUE HERE, BUT I WANT TO PAY 
4 ATTENTION TO A FEW OF THE ELEMENTS. 
5 AS MR. SCHENK TOLD YOU, WIRE FRAUD REQUIRES THAT THE 
6 GOVERNMENT PROVE THAT SOMEONE HAS KNOWINGLY DEVISED A SCHEME TO 
7 DEFRAUD; AND THEY'VE MADE MATERIAL FALSE STATEMENTS AS PART OF 
8 THAT; AND THAT THEY ACTED WITH THE INTENT TO DEFRAUD, I'LL 
9 RETURN TO THAT; AND AS MR. SCHENK SAID, THEY USED INTERSTATE 
10 WIRES TO CARRY OUT AN ESSENTIAL PART OF THAT SCHEME. 
11 LET'S FOCUS ON THE INTENT AND WHAT THAT MEANS IN THIS 
12 CONTEXT. INTENT TO DEFRAUD MEANS THE INTENT TO DEPRIVE SOMEONE 
13 OF MONEY OR PROPERTY BY MEANS OF A DECEPTION. 
14 IF SOMEONE IS ACTING IN GOOD FAITH OR SOMEONE DOES NOT 
15 BELIEVE THAT WHAT THEY ARE DOING ACTUALLY IS PART OF A SCHEME 
16 TO DEFRAUD, THEN THE CORRECT VERDICT IS A NOT GUILTY VERDICT. 
Ll LET'S TALK BRIEFLY ABOUT CONSPIRACY, AND THEN WE'LL TAKE 
18 OUR BREAK. 
19 CONSPIRACY REQUIRES THAT YOU FIND THAT SOMEONE AGREED WITH 
20 SOMEONE ELSE TO COMMIT WIRE FRAUD AND THAT THE PERSON BECAME A 
21 MEMBER OF THAT CONSPIRACY BY WILLFULLY PARTICIPATING IN AN 
22 UNLAWFUL PLAN WITH INTENT TO COMMIT WIRE FRAUD. 
23 LET'S FOCUS ON THAT WORD "WILLFULLY." 
24 WILLFULLY MEANS THAT SOMEONE IS ACTING WITH THE KNOWLEDGE 
25 THAT THEIR CONDUCT IS ILLEGAL. THEY'RE DOING SOMETHING WITH 
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DO SOMETHING THAT THE LAW FORBIDS. 


IF SOMEONE IS ACTING IN 


FIND THEM G 


GOOD FAITH, YOU HAVE NO REASON TO 


E OTHER ELEMENTS OF AN OFFENSE ARE 


FOUND. 


UILTY, EVEN IF TH 


I THINK, LADIES AND GENTLEMEN, THAT THE CONCEPTS OF INTENT 


AND WILLFULNESS ARE GOING TO INFORM YOUR EVALUATION OF A LOT OF 


THE EVIDENCE IN THIS CASE, AND WHEN WE COME BACK, I WILL GO 


THROUGH SOME OF THAT EVIDENCE WITH YOU. 


THE COURT: LET'S 


30 MINUTES, 


LADIES AND GENTLI 


TAKE OUR BREAK NOW. LET'S TAKE 


EMEN, 30 MINUTES. THANK YOU. 


THE CLERK: COURT 


THE COURT: THANK 


IS IN RECESSION. 


ESS FROM 1:35 P.M. UNTIL 2:08 P.M.) 


YOU. PLEASE BE SEATED. 


WE'RE BACK ON THE RECORD. ALL COUNSEL ARE PRESENT. 


MS. HOLMES IS PRESENT. OUR JURY IS PRESENT. 


MR. DOWNEY, DO YOU HAVE A NEW BATTERY AND THE MICROPHONE 


IS OPERATIONAL? 


MR. DOWNEY: THAT' 


THE COURT: GREAT. 


YOUR ARGUMENT’? 


MR. DOWNEY: YES, 


GOOD AFTERNOON. JI TOLD 


S WHAT I UNDERSTAND, YES. 


WOULD YOU LIKE TO CONTINUE WITH 


SIR. 


YOU BEFORE WE BROKE THAT I WAS 


GOING TO START TO TALK ABOUT EVIDENCE OF INTENT, AND I AM GOING 


TO DO THAT, 


BUT I WANTED TO TAKE A MOMENT BEFORE WE RESUMED TO 


THANK ALL OF YOU FOR SERVING IN THE ROLE THAT YOU HAVE SERVED 
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FOR THE LAST THREE AND A HALF, ALMOST FOUR MONTHS. 


ARE 


I KNOW THAT AT THE 4TH OF 


JULY, 


IF SOMEONE ASKED YOU, HOW 


YOU GOING TO SPEND THE SECOND HALF OF THE YEAR, YOU 


WOULDN'T SAY, I'M GOING TO BE SPENDING THREE OR FOUR OR FIVE 


DAYS A WEEK IN A COURTHOUSE IN 


DOWNTOWN SAN JOSE. 


BUT YOU'VE DONE IT. YOU'VE PATD CLOSE ATTENTION, YOU'VE 


LISTENED, AND I KNOW YOU WILL FULFILL THE RESPONSIBILITIES OF 


YOUR OATH WITH PROPER APPROACH. 


D I SAY TO YOU, BEFORE I GET BACK INTO THE EVIDENCE, I 


BECAUSE THERE HAVE BEEN SOME EXTRAORDINARY PROCEEDINGS IN 


CONNECTION WITH THIS MATTER, THAT YOU'RE ALL AWARE THERE HAS 


BEEN A LOT OF ATTENTION TO THE CASE. 


WE DISCUSSED SOME OF THAT 


IN VOIR DIRE. 


YOU 


FULL EVIDENCE. 


BUT YOU HAVE A PARTICULARLY IMPORTANT ROLE BECAUSE ALI 


HAVE SEEN IN THE CONTEXT OF THIS 


CASE THE EVIDENCE, THE 


AND YOU WILL BE IN A POSITION TO DECIDE WHETHER 


MS. HOLMES IS GUILTY OF AN OFFENSE OR NOT. 


UND! 


IT'S NOT A LIGHT RESPONSIBILITY, BUT I KNOW YOU'VE 


ERTAKEN IT WITH A LOT OF SE 


YOU 


I WAS DISCUSSING BEFORE THE BRI! 


MS. 


RIOUSNI 


ESS AND I AM GRATEFUL TO 


, AND I KNOW MR. SCHENK JOINS ME IN THAT. 


LET ME RETURN TO THE SUBJECT OF MS. HOLMES'S INTENT, WHICH 


BAK. 


AND I WOULD SAY TO YOU THAT IN ORDER TO UNDERSTAND 


REALLY FIVE BODIES OF EVIDENCE 


HOLMES'S INTENT, THERE ARE 


THAT HAVE BEEN INTRODUCED IN CONNECTION WITH THE CASE THAT GIVE 
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YOU THE CLOSEST AND THE CLEAREST PICTURE OF WHAT MS. HOL 


THINKING DURING TH 


THE INTERACTIONS THAT SH 


DRUG ADMINISTRATION AND THE PURS 


TECHNOLOGY AT THE FOOD AND 
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ERANOS HAD WITH TH 


UIT OF APPROVAL FO 


DRUG ADMINISTRATION. 


R THE 


FE FOOD AND 


SECOND, THE FEEDBACK WHICH SHE GOT OVER MANY YEARS FROM 


THE PEOPLE WHO WORKED INSIDE 


FEEL ABOUT THE TECHNOLOGY T 


HOW DID THEY TALK WITH MS. 


THERANOS WITH HER, HOW DID TH 


THIRD IS THE FEEDBACK THAT THE 


HOLMES ABOUT IT? 


HY 
Ei 


HAT THE COMPANY WAS INVENTING, AND 


COMPANY GOT FROM OUTSIDI 


54 


MES WAS 


EF. YEARS FROM 2010 TO 2016, AND THEY ARE FIRST 


WHAT TYPES OF INSTITUTIONS LOOKED AT THERANOS'S TECHNOLOGY, AND 


WHAT DID THEY CONCLUDE? 


FOURTH, I T 


REPEAT! 


‘D WILLINGNESS TO 


EXPOSE 


—< 
G 


THERANOS'S T! 


REVIEW, WHAT THIRD PARTIES SHE 


oral 
G 


TALK] 


iD TO, W. 


ACTUALLY LOOKED AT THERANOS'S TECHNOLOGY, W 


THEY GIVE? 


HAT THI] 


RD PARTI 


HAT FEEDBACK DID 


ECHNOLOGY TO OUTSI 


ES 
E 


AND LAST, I WANT TO TALK ABOUT MS. HOLMES'S REACTION TO 


THE DETERMINAT 1 


[ON THAT THERE 


PERFORMANCE OF THERANOS'S LAB AND THI 


W 


IRE ISSUES WITH RESP] 


THEREAFTER THROUGHOUT BEGINNING IN 2016. 


SO LET'S START FIRST WITH HI 


E ACTIONS SHE 


TOOK 


AND THE PURSUIT OF FDA APPROVAL FOR SOME OF THERANOS'S 


TECHNOLOGY. 


YOU KNOW THAT THE FDA HAS BEEN A SUBJECT OF SOME 


UNITED STATES COURT REPORTE 


E R-12633 


RS 


ECT TO THI 


ER INTERACTIONS WITH THE FDA 


HINK YOU SHOULD TAKE INTO ACCOUNT MS. HOLMES'S 
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DISCUSSION IN CONNECTION WITH THE CASE. 


BUT MS. HOLMES'S INTE 


HER BELIEF ABOUT 


CLEAREST MEASURE OF WHAT S 


VHERE 


WAS INTERACTING WITH THE FOOD AND D 


THERANOS WAS AS A COMPANY, AND THI 


HE BELIEVED IS BY MATCHING UP 


55 


RACTIONS WITH IT PROFOUNDLY INFORMED 


HOW SHE 


STATEMENTS THAT SHE WAS MAKING WHIC 


GREAT ] 


ENGTH DURING HIS SUMMATION THIS MO. 


RUG ADMINISTRATION AND THE 


H MR. SCHENK READ TO YOU IN 


RNING. 


MS. HOLMES WORKED PROACTIVELY BETWEEN 2013 AND 2015 TO GET 


THERANOS'S SYSTEM 4.0 APPROVED BY THE FOOD AND DRUG 


ADMINISTRATION. 


NUMBERS WHICH REFLECT THAT IN THE 


IF YOU LOOK AT SLIDE 29, YO 


U SEE THE REFERENCE TO EXHIBIT 


FALL OF 2013, THERANOS'S 4.0 


SYSTEM OF TECHNOLOGY HAD REACHED A POINT WHERE THE COMPANY WAS 


WILLING TO GO TO THE FOOD AND 


WANT TO B 


EGIN THE PROC! 


ESS OF BI 


MARKET, 


AND THEY DID THAT 


RINGING THIS T! 


DRUG ADMINISTRATION AND SAY, WI 


ECHNOLOGY TO 


AND WE WANT TO HAVE A 


IN CONNI 


ECTION WITH ALL OF THE 


DIALOGUE WITH YOU. 


METHODS OF ASSAYS, WHICH WE'LL DISCUSS IN A BIT. 


THEN 


IN NOVEMBER OF 201 


IS CALLED 


A PREMARKET NOTIFICATION, 


4, 


THERANOS ACTUALLY SUBMITTED WHAT 


WHICH YOU SAW DURI 


NG HER 


DIRECT TESTIMONY, SAYING WE'RE READY NOW TO BRING THIS 


MARKET -- THIS PROCESS, THIS T! 


ECHNOLOGY AND THIS SYSTEM TO 


MARKET, PLEASE GIVE US AN APPROVAL. 


AND OF COURSE 


CASE, 


THEN, AS YOU'VE HI 


UNITE 


D STATES 


E R-12634 


BARD A FEW TIMES IN THE 


COURT REPORTE 


IN JULY OF 2015, THE FDA DID APPROVE THERANOS'S 
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HOW DID SHE 


WELL, 


DISCLOSURES. SHE DISCLOS] 


W 


HNOLOGY IN CONNECTION WITH THE HSV ASSAY. 


ENT WAS PROFOUNDLY AFFECTED BY THAT. 


EXPLAINED TO THEM THE CONCEPT THAT THI 


RE: 


DEAL WITH THE FDA WHEN SHE TALK 


56 


MS. HOLMES'S 


ED TO THEM? 


DE VERY BROAD 


FIRST OF ALL, I WOULD SAY THAT SHE MA 


VOULD |] 


ITH THERANOS'S BUSINESS IN GREAT DETAIL TO THE FDA. 


ED WHAT WAS GOING ON IN CONNECTION 


SHE 


BE TWO PHASES TO 


THE BUSINESS, PHASE I, 


THERANOS WOUL 


PF 


RATE A CENTRAL LAB; 


AND PHASE II, AFTER THERANOS HAD GAINED A 


THEY WOULD 


BEGIN TO ACTUALLY PLACE 


THI 


EIR 


PPROVAL FROM THE FDA, 


DEVICES AT LOCATIONS. 


BLOOD TESTS. 


SHE EXPLAINED THAT HI 


ERE IN THE 


FALL OF 2013. 


AND ALTHOUGH 


A LOT HAS BEEN MADE THROUGHOUT THE CASE AND A LOT WAS SUGGESTED 


THIS MORNING IN MR. SCHENK'S PRESI 


ABOUT PEOPLE KNOWING THAT 


THIRD PARTY DEVICES. 


IN FACT, WHEN SHE WENT TO THE FDA IN THE FALI 


THE 


CLIA LAI 


ENTATION, SHI 


B AT 


FE WAS SENSITIVE 


THERANOS WAS USING 


| OF 2013, SHE 


EXPLAINED THAT DURING THE PHASE I PROCESS, NOT ONLY WAS THAT 


GOING TO HAPPEN, 


IF YOU LOOK AT EXHIBIT 15029, SHE 


BUT THAT WAS HAPPENING. 


= 
G 


LAYS OUT EVE 


RY TEST THAT 


THE COMPANY WAS OFFERING, THE KIND OF DEVICE THAT TEST WAS 


OFFERED ON, AND THE 


LT 


SO SHE WAS VERY CLEAI 


TYPE OF ASSAY THAT WAS PERFORME 


WHETHE 


VAS A THERANOS ASSAY OR SOMEONE ELSE'S. 


R CUT IN THESE DISCUSSIONS WITH THE 


D, 


FDA ABOUT WHAT WAS GOING ON. 


UNITED S'° 


TATES COURT R 
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57 


SECOND, AS I MENTIONED, SHE SUBMITTED -- SHE CAUSED 


THERANOS TO SUBMIT EVE 


FOR APPROVAL IN THE FAI 


RY FORM OF ASSAY IT COULD DO TO THE FDA 


1L OF 2013, AROUND THE TIME THAT THERANOS 


LAUNCHED ITS SERVICE CENTERS IN WALGREENS STORES. 


SO THEY WERE COMPREH 


BEGIN THE PROCESS WITH YO 


TECHNOLOGY. 


ENSIVELY SAYING TO THE FDA, WE WANT TO 


U OF GAINING APPROVAL FOR ALL OF OUR 


NEXT, THE 4.0 SYSTEM AS A WHOLE WAS SUBMITTED IN NOVEMBER 


OF 2014. 


WHY WAS THAT -- WHY IS THAT IMPORTANT? WHAT WE'VE HEARD 


THIS MORNING FROM MR. SC 


REPRESENTATIONS WERE MAD 


HENK AND TH 


ROUGHOUT THE CASE IS THAT 


FE, DURING THI 


EF FALL OF 2014 THAT WERE 


FALSE AS TO THE CAPACITIES OF THERANOS'S TECHNOLOGY. 


AT THE TIME THAT MS. HOLM 


ES WAS HAVING THOS! 


CONVERSATIONS, SHE WAS SUBMITTING TO THE FDA AN APPLICATION FOR 


APPROVAL OF THE TECHNOLOGY THAT CONTAINED A FULL DESCRIPTION OF 


ITS CAPABILITIES AND THAT MADE TH 


E ARGUMENT THAT THIS WAS 


TECHNOLOGY THAT WAS READY TO BE PLACED AT LOCAL LOCATIONS TO 


CONDUCT BLOOD TESTING SERVICES. 


AND WE'LL TAT 


KK ABOUT SCII 


THAT'S EXHIBIT 13288A. 


ENTISTS AT THERANOS IN A MINUTE, 


BUT YOU WILL SEE THAT THAT WAS A VERY THOROUGH PRESENTATION TO 


THE FDA OF WHAT THERANOS THOUGHT ITS ABILITIES WERE, HOW THE 


oral 


SYSTEM WORKED, THE 


THE TECHNOLOGY WORKED. 


COMPREHENSIVE WAY. 


DATA THAT HAD BEEN GENERATED TO PROVE THAT 


UNITED STAT 


EVERYTHING YOU WOULD EXPECT DONE IN A 


E R-12636 


ES COURT 


REPORTERS 


02:1 


02: 


02: 


O24 


02: 


O21 


02: 


02:1 


02:1 


02: 


O24 


02: 


02:1 


02: 


02: 


O21 


02: 


O21 


02: 


02: 


02:1 


02: 


0224 


02: 


O24 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 106 of 300 


Case _5:18-cr-00258-EJD Document 1301 Filed 01/18/22 Page 160 of 213 
C NT BY MR. DOWNEY 90 


LOSING ARGUME 


NOW, 


ERNMENT'S CASE, 


AND I WANT TO DISPEL IT, WHICH 


RANOS WAS RELUCTANT TO SHOW ITS TE 


IS THAT 


58 


I THINK THERE'S A SUGGESTION GENERALLY AS PART OF THE 


CHNOLOGY TO REALLY ANYONE. 


YOU NOTICE THAT MR. SCHENK MENTIONED THIS MORNING THAT 


THERANOS DID NOT SEND DEVICES TO SCH 


WORK THAT THEY DID TOGETHER. 


I THINK YOU SHOULD NOT INFEI 


SOME HESITATION ON MS. HOLMES'S 


IN FACT, WHEN SHE DEALT WIT 


WITH A PRESENTATION WHICH GAVE THEM A 


OPERATION OF THE INTERNAL PARTS OF THE SE 


THEY COULD WATCH, FROM SOUP TO NUTS, HOW 


WHY WAS THERANOS CLAIMING THAT THE SYSTEM WAS READY FOR MAI 


VIDEO OF THE |] 


DOES THIS 


H THE FDA, SHE WENT TO THEM 


ENTIRE 


RIES 4.0 DEVICE SO 


EVICE 


NOW, THE DATE ON WHI 


CH THE 


THI 


HSV-1 ASSAY WERE APPROVED WAS IN THE 


I THINK YOU SAW DURING THE CO 


FROM MS. HOLMES. YOU SEE 


(RANOS 4.0 SYSTEM AND TH 


SUMMER OF 2015 


HER REACTIO 


URSE OF THE CASE THIS EMAIL 


N AND THE 


PRIDE THAT SHI 


EXPRESSES THAT THE 4 SYSTEM HSV ASSAY BE APPROVED. 


FOUR MONTHS BEFORE THE 


FALL THAT HAVE 


BEEN THE S 


UBJECT OF SO 


REET IN 


DIFFICULTIES THAT HAD AROSE DURING THE 


THIS IS 


MUCH DISCUSSION. 


NOW, THAT'S WHAT IS 


CTED 


FDA, TRANSPARENCY, COMPRE 


THE ENTIRE SYSTEM IS PRESENTED TO THE 


HENSIVENESS, 


BUT I WANT TO LOOK NOW AT WHAT 


HER DEALINGS WITH THE 


ERING-PLOUGH AS PART OF THE 


R FROM ANY PARTICULAR SITUATION 


PART TO EXPOSE THE TECHNOLOGY. 


THE PRESENTATION OF DATA. 


FDA FOR APPROVAL. 


VAS HAPPENING INSIDE OF 


THERANOS, NOT WHAT WAS HAPPENING EXTERNALLY WITH RESPECT TO THE 


UNITED S 


TATES COURT R 
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R OUTSIDE PARTIES. 


THAT MIGHT NOT BE AS NOTICEABLE WHE 


59 


VANT TO DRAW TO YOUR ATTENTION A SIMPLE FACT IN 


YOU SIT THROUGH THE CASE DAY AFTER DAY AFTER DAY. 


BUT I THINK YOU KNOW, AND MS. HOLMES TEST 


THAT SHE BELIEVED, 


GOING 


TO BE 


STARTING AS EARLY AS 2010, 


IFIED TO THIS, 


THAT THERANOS WAS 


CAPABLE OF PUTTING IN PLACE THIS 4.0 TECHNOLOGY 


THAT WOULD BE CAPABLE OF PERFORMING ANY BLOOD TEST. 


AND I THINK YOU ALSO SAW, AND I'LL SHOW YOU 


SOME 


IN A MOMENT 


EXAMPLES OF IT, THAT OVER THE COURSE OF THE NEXT THREE TO 


FIVE YEARS, SHE RECEIVED REGULAR 


TECHNOLOGY WAS. 


THAT'S FUNDAMENTAL AND CENT 


NOW, ASK YO 


ES OUT AND MAKES 


UPDATES ABOUT WHERE THAT 


RAL TO HER THINKING WHEN SHE 


PUBLIC STATE 


ENTS. 


URSELF, 


CASE, HOW MANY WITNESSES WHO ACT 


THERANOS'S TECHNOLOGY TESTIFIED? 


HALF MONTHS. 


THE ANSWER IS ONE. 


DURING THE 


COURSE OF THE 


GOVERNMENT'S 


UALLY WORKED ON THE BUILDING OF 


WE WERE HERE FOR THREE AND A 


THERE WAS NOT ONE 


HOW MANY WITNESSES? 


SINGLE WITNESS THAT 


THE GOVERNMENT CALLED WHO TESTIF 


THE HAR 


COURS] 


THERE 


OF THE CASE. 


: BUILDING OF 


IED ABOUT THE DEVELOPMENT OF 


THE 


VAS PART OF THE 4.0 SYSTEM. 


UNITED STATES COURT REPORTE 
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ECHNOLOGY THAT WENT INTO THE 


DWARE THAT YOU HAVE HEARD SO MUCH ABOUT DURING THE 


VAS NOT A SINGLE WITNESS WHO WAS CALLED WHO WORKED 
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60 


AND WITH RESPECT TO THE ASSAYS THAT WERE DISCUSSED A LOT 


DURING THE CASE, THE ONLY WITNESS WHO WAS CALLED WHO WORKED ON 


THE 


DISCUSS IN A LITTLE BIT. 


DEVELOPMENT OF ASSAYS WAS MS. GANGAKHEDKAR, WHO I WILL 


BUT THE OTHER SCIENTISTS WHO WORKED ON THE DEVELOPMENT OF 


THE ASSAYS, THEY DIDN'T COME AND TESTIFY AT ALL ABOUT WHAT THEY 


BELIEVED THE CAPABILITIES OF THERANOS'S TECHNOLOGY 


VAS. 


SO IT WAS NOT UNTIL DOCUMENTS WERE INTRODUCED DURING 


MS. HOLMES'S TESTIMONY THAT YOU REALLY BEGAN TO SEE WHAT THE 


BELIEFS WERE OF THE ENGINEERS AND THE SCIENTISTS WITHIN 


THERANOS AS TO WHAT THE COMPANY BELIEVED IT WAS CAPABLE OF 


TECHNOLOGICALLY. 


AND LET ME LOOK A LITTLE BIT AT THE TECHNOLOGY HERE, WHICH 


IS THE DRAWING OF THE 4.0 SYSTEM THAT I SHOWED YOU. 


ALL 


SURI 


APP 


OF THE NAMES OF PEOPLE THAT YOU'VE SEEN ON DOCUM 


LOOK AT 


ROUND THIS TECHNOLOGY. THESE ARE THE NAMES OF PEOPI 


ENTS THAT 


i WHO 


HAR ON DOCUMENTS IN THE CASE AS CONTRIBUTING TO 


THIS SYSTEM. 


AND I THINK YOU WILL CONFIRM WHEN YOU REVIEW THAT THAT THI 


BUII 


DING 


ONLY WITNESS WHO CAME AND TESTIFIED WAS MS. GANGAKHEDKAR. 


BUT THAT DOESN'T LEAVE US COMPLETELY IGNORANT AS TO WHAT 


THEY THOUGHT. AND LET ME SHOW YOU FROM 2008 FORWARD WHAT 


MS. 


WAS 


HOLMES WAS TOLD. 


FIRST, AS YOU KNOW, THERE WAS A 3.0 SERIES BEFORE THERE 


A 4.0 SERIES. AND THAT'S THE DEVICE THAT WAS USED IN 


UNITED STATES COURT REPORTERS 
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CONNECTION WITH, FOR EXAMPLE, PHARMACEUTICAL COMPANIES. 


AND IN CONNECTION WITH THAT, YOU SEE HERE E 


BEGAN TO COME IN TO MS. HOLMES IN CONNECTION 


REPORTS 


VITH THE 


PROJECTS 


THAT THE COMPANY WAS DOING, THAT THE PERFORMANCE DESIGN GOALS 


WERE 


THE RESULTS WERE 


EXCELI 


ENT. 


THAT'S WHAT 


ITS PERFORMANCE DURING THE 


AND THIS IS THE OUTSET. 


NOW, THAT 3.0 


COULDN'T DO EVERY BLOOD TEST. 


TESTS. 


THAT'S TH 


DEVICE ITSELF HAD A LOT OF CAPACITY. 


IT COU] 


BEING DEMONSTRATED IN THE WORK THAT THERANOS WAS DOING. 


THE SYSTEM WAS BEING EVALUATED AT SEVERAL SITES, AND THAT 


MS. HOLMES WAS TOLD ABOUT THE 3.0 DEVICE AND 


COURSE OF THE YEARS 2008 TO 2013. 


FE 3.0 DEVICE. 


IT 


1D ONLY DO SOME BLOOD 


IT COULD DO THE CLASS OF BLOO 


BLOOD TESTING CALLI 


ED THE IMMUNOASSAYS. 


TERM THI 


IMMUNOA 


ROUGHOUT TH 


VANT YOU TO 


SSAYS AS W 


E COURSE OF THE 


CASE. 


AND YOU'VE 


D TESTS OR THE METHOD OF 


HEARD THAT 


BEAR IN MIND THAT THE 3 SYSTEM WAS DOING 


GO FOR 


REPRESENTATIONS TO INVESTORS. 


BUT DI 


VARD AND LOOK AT SOME OF THI 


ESPITE ITS LIMITATIONS IN METHOD, 


WELL. 


IT 


CLINICAL STUDIES. 


YOU SAW 


THE EVIDENCE 


YOU SAW EVIDENCE ABO 


VAS PART OF -- IT WAS DEPLOYED AND USI 


IT PERFORM 


iD VERY 


iD AS PART OF 


UT THE ARMY BURN STUDY. 


ABOUT THE PERFORMANCE WITH STANFORD 


UNIVERSITY CONDUCTED A STUDY. 


THI 


THAT THIS TECHNOLOGY, ALTHOUGH IT'S LIMITED TO ONE CLASS, 


E REPORTS THAT MS. HOLM 


UNITED STAT! 


ES COURT R 
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EPORTE 


ES GOT DURING THAT WINDOW WAS 
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IS THAT THE ENGINE 


EMEN, WHAT THE EVIDENCE 


ERS AND SCIENTISTS AT THERANOS 


WE COULD DO 


AND IF WE COULD COMBINE THE 


RIGHT METHODS OF BLOOD TESTING, THEN WE CAN PERFORM THE SAME 


KINDS OF TESTS THAT ARE 


PERE 


ORMED 


BY A CONVENTIONAL LAB. 


BUT CONVENTIONAL LABS CAN'T PERFORM THOSE TESTS AT THE 


POINT OF CARE. 


CAN'T DO TH 


CENTRAL LABORATORY. 


AND 


EFFORT TO 


I'D LIKE TO ASK YOU TO FOCUS IN PAI 


IN 


THEY CAN'T DO THEM IN A RETAIL STORE. 


THEY 


EM IN A DOCTOR'S OFFICE WITHOUT | 


EARLY 2010, AS MS. HOLMES TOLD YOU, AND THESE 


EING SENT TO A 


DEVELOP THAT TECHNOLOGY HAD BEEN SUCCESSFUL. 


RTICULAR ON THIS 


EXHIBIT, EXHIBIT 7098, WHICH IS THE REPORT THAT WAS WIDELY 


CIRCULATED 


THERANOS, AND SHARED WITH 


EXHIBIT. 


IN THIS DOCUMENT DR. GI 


AMONGST THE SCIENTIFIC AND ENGINEERING TEAMS AT 


MS. HOLMES AS ATTACHED TO THIS 


BONS, WHO WAS LEADING ASSAYS AT 


THAT TIME, REPORTS THAT THE 4.0 SYSTEM WILL BE CAPABLE OF 


PERFORMING 


DISTRIBUTE 


D TEST SETTING. 


HE 


THEN GOI 


ES ON TO TALK Al 


ANY MEASUREMENT, ANY MEASUREMENT REQUIRED IN A 


BOUT HOW THAT WILL BE DONE, 


DIFFERENT FORMS OF TECHNOLOGY ARE GOING TO BE USED, AND THAT 


UNITED STAT! 


ES COURT R 


E R-12641 


EPORTE 


RS 


DOCUMENTS REFLECT, MS. HOLMES WAS TOLD THAT THE RESULTS OF THAT 
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THIS WILL BE OPEN ARCHITECTURE, MEANING T 


ADDED TO IT OVER TIM 


E AS THE ASSAYS ARE DI 


EVE LOPE 


63 


HAT MORE ASSAYS CAN BE 


MS. HOLMES WAS TOLD THAT ABOUT THE 4.0 SYSTEM AS EARLY AS 


4.0 -- AS EARLY AS 2010. 


NOW, YOU HAVE 


TO BEAR IN MIND THOS! 


MS. HOLMES AS YOU ASK ABO 


EF} REPRESENTATIONS TO 


UT WHY WAS SHE TALKING IN THE WAY THAT 


SHE WAS TALKING EXTERNALLY ABOUT THE CAPACITIES OF THERANOS'S 


TECHNOLOGY. 


NOW, OVER THE COURSE OF TIME AFTER THE 4.0 SYSTEM WAS 


DEVELOPED, IT WASN'T JUST THAT THE TECHNOLOGIES WERE COMBINE 


TO ALLOW THEM TO DO THIS, TO GIVE THEM THE CAPABILITY TO DO 


EVERY BLOOD TEST 


VALIDATED. 


la 


BUT ACTUALLY IN THE RESEARCH AND DEVELOPME 


WHEN MS. GANGAKHEDKAR T 


TOLD YOU THAT THEY HA 


ESTIFIED BACK IN SEPTEMBER, SHE 


LAB AT THERANOS, HUNDREDS AND HUNDREDS OF ASSAYS WERE 


D VALIDATED 300 PROPRIETARY ASSAYS WITHIN 


THE ASSAY TEAM IN THE RESEARCH AND DEVELOPMENT FUNCTION. 


SO THEY THO 


UG 


HT THEY HAD A SYSTEM. 


300 VALID ASSAYS THAT THEY COULD PERFORM. 


THEY ALSO C. 


THEY THOUGHT THEY HAD 


E TO UNDERSTAND THAT NOT ONLY HAD THEY 


VALIDATED THEM FOR R&D PURPOSES, BUT THEY WOULD BE ABLE, WITH 


THESE 300 ASSAYS, TO VALIDATE THEM ON 


THEY TOOK THEM INTO THE CLIA LAB. 


NOW, YOU'VE 


H 


A VERY QUICK BASIS WHEN 


EARD THAT THAT DIDN'T HAPPEN AND THERE WERE 


DIFFICULTIES IN CONNECTION WITH THE 3 SYSTEM VALIDATING ASSAYS. 


UNITED STAT! 
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BUT THEY BELIEVED THAT WITH RESPECT TO THE ASSAYS THAT 


THEY HAD DEVELOPED FOR THE 4 SYSTEM, THEY COULD BE VALIDATED 


VERY QUICKLY. 


IN THIS REPORT AT EXHIBIT 7329, DR. 


MS. HOLMES THAT TH 


REPORTING ON THE N 


AND 


IN THE LAST ] 


EY -- IF YOU LOOK AT THE 


PANGARKAR REPORTE 


BULLET POINT, HE 


UMBERS OF ASSAYS THAT THEY HAVE VALIDATED. 


BULLET POINT HE REPORTS TO MS. HOLMES, OUR 


ASSAYS GIVE RESULTS THAT AGREE WITH PREDICATE METHODS WITHIN 


CLIA PRESCRIBED LIMITS. 


YOU'VE HEARD A LOT OF DISCUSSION ABOUT THE FOUR DIFFERENT 


METHODS , 


WANT YOU TO TAKE DOWN THE 


AND I'M NOT GOING TO TAKE YO 


EXHIBIT NUMBERS BECAUSE 


U THROUGH THIS, BUT I DO 


I DID SHOW 


YOU, THROUGH MS. HOLMES'S TESTIMONY, 


TECHNOLOGY THAT MS 


HOW COMPLETE IT WAS. 


7222, AND 7315. 


ACROSS THOSE IN THE Y 


. HOLMES WAS GETTIN 


THESE 


ARE EXHIB 


REPORTS OF EVERY FORM OF 


G AS TO ITS PROGRESS AND 


ITS 7239, 7286, 7297, 


EARS 2011, 


'12, AND '13, SHE WAS 


RECEIVING REGULAR REPORTS THAT T 


BE CAPABLE OF PERFORMING BLOOD T! 


SHE WAS ALSO TOLD THAT BY THE 


BY THE ASSAYS THAT 


SHE 


WELL, 


THE TECHNOLOGY HAD THIS CAPACITY. 


WOULD BE 


TIME THE PROCESS 


HESE ASSAYS ARE READY AND WILL 


ESTS ON THE 4.0 SERIES. 


VAS DONE, 


VALIDATED 


FROM ALL OF THIS, WHAT DI 


TOOK AWAY THAT THERANOS HAD A TECHNOLOGY. 


UNITED STAT! 


MORE THAN 3,000 -- MORE THAN 1,000 CPT CODES WOULD BE COVERED 


MS. HOLMES TAKE AWAY? 


THAT 


AND WHEN SHE TALKED ABOUT IT 
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IT'S VERY DIFFICULT TO EVALUATE 
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VHATEVER AUDIENCE, SHE WAS REPRESENTING WHAT WAS HAPPENING 


HER. 


MORNING SOME 


ASSAYS 


THAT WITHOUT HEARING FROM 


RKED ON DEVELOPING IT WITH 


AT THE TIME OF THE LAUNCH, MR. SCHENK SHOWED YOU THIS 


DOCUMENTS THAT REFLECTED THAT CERTAIN NUMBERS OF 


HAD BEEN VALIDATED. 


YOU'LL RECALL THAT THE POINT OF HIS PRESENTATION WAS THAT 


WHEN THERE WAS A LAUNCH IN 2013, THAT THE NUMBER OF ASSAYS IN 


VARIOUS GROUPS WAS EITHER ZERO OR A SMALL NUMBER THAT HAD BEEN 


VALIDATED. 


WAS TOL 


WOULD BE 


ALMOST AT THE SAME TIME 


BUT AT THE SAME TIME THAT MS. HOLMES WAS TOLD THAT, SHE 


SHE'S TOLD THAT HERE BY DR. YO 


D THAT 200 PROPRI 


ETARY TESTS WOULD BI! 


EH VALIDATED AND 


PART OF THE LAUNCH MENU. 


THAT THEY'RE REPORTING ON THE 


UNG ON AUGUST 19TH, 


2013, 


STATUS OF 


THOSE CLINICAL VALIDATIONS. 


TH 


RESEARCH AND DEVELOPMENT F 


THAT THI 


AND MS. HOLMES WAS TELLING T 


OUTSIDERS 


SO MS. HOLMES WAS LIVING PRINCIPALLY IN A WORLD WITHI 


ERANOS FOCUSSED ON R 


ESI 


EY HAD INVENTED A T! 


N 


MARCH AND DEVELOPMENT, AND IN THAT 


LET ME 


FOCUS ALSO ON THE 


DURING THE TIME PE 


DBACK THAT 


UNIT! 


ED STATES COURT REPORTE 


E R-12644 


UNCTION AT THERANOS, THEY THOUGHT 


ECHNOLOGY WITH MASSIVE CAPABILITY, 


HE WORLD ABOUT THAT. 


THERANOS GOT FROM 


RIOD THAT THE CONSPIRACY COVERS. 
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LET'S LOOK FIRST JUST VERY BASICALLY AT A HUMAN LEVEL, THE 


FEEDBACK THAT MS. HOLMES GETS FROM PEOPLE SHE REALLY RESPECTS 


ABOUT WHAT THERANOS'S TECHNOLOGY IS CAPABL 


OF DOING, BUT LET'S 


NOT DO IT IN CONNECTION WITH HER TESTIMONY ABOUT CONVERSATIONS 


THAT SHE HAD, BUT IN CONNECTION WITH THE TESTIMONY OF OTHERS 


WHO INTERACTED WITH THE SAME PEOPLE SHE WAS INTERACTING WITH. 


YOU'LL RECALL THAT BRIAN GROSSMAN, WHO WAS THE PRINCIPAL 


OF PEM, ONE OF THE INVESTORS, TESTIFIED THAT HE WANTED TO 


UNDERSTAND THE TECHNOLOGY, AND T 


MS. HOLMES'S KNOWLEDGE, HE RI 


CHANNING ROBERTSON. 


AND RECALL WHAT CHANNING RO. 


BERTSON IS REPORTED TO HAV. 


HAT ACTUALLY, WITHOUT 


FACHED OUT TO HER MENTOR, 


SAID ABOUT THE TECHNOLOGY, THAT THERE WAS NOT ANY TECHNICAL 


RISK IN THEIR CORE 


T 


TECHNOLOGY COULDN'T 


DO. 


ECHNOLOGY, AND THAT THERE WAS NOTHING TH 


THAT TYPE OF REVIEW WAS SIMILAR, I MENTIONED TO YOU THIS 


MORNING, OR EARLIER TODAY, THEY SENT THE TECHNOLOGY TO GSK AND 


IT VALIDATED IT AND SAID IT WOULD ELIMINATE THE NEED FOR A LAB. 


THEY HAD POSITIVE FEI 


EDBACK IN THEI 


MAYO CLINIC WHERE DI 


ERVICES WE 


R PARTNERSHIP WITH THE 


RE DEPLOYED AT THE MAYO CLINIC AND 


USED AND COMMENTS OF THE PHYSICIANS PARTICIPATING IN THOSE 


PROGRAMS WERE VERY POSSIBLE. 


AND YOU'LL READ, AS PART OF THIS ARTICLE THAT THE 


GOVERNMENT HAS BEEN MENTIONING BY MR. PA 


RLOFF, WHAT A NUMBER OF 


OTHER MEDICAL EXPERTS SAID ABOUT THERANOS'S TECHNOLOGY DURING 
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GUME 


THE PERIOD OF THE SUPPOSED CONSPIRACY. 


I THINK WHAT YOU WILL SEE UPON REVIEW OF THOS! 


PARTICULARLY THE INTERNAL DOCUMENTS WRITTEN BY 


DID NOT HEAR FROM, T 


67 


VITNESSES YOU 


HAT THERE WAS A STRONG BELIEF THAT THIS 


TECHNOLOGY HAD THE CAPABILITY TO PERFORM A BROA 


TESTING. 


IT'S ALSO TRUE, AND YOU'LL LEARN IN CONNI 


D RANGE OF 


ECTION WITH THE 


PARTNERSHIP BETWEEN THERANOS AND WALGREENS, YOU'VE LEARNED THAT 


WALGREENS ASKED JOHNS HOPKINS, MAYBE THE -- CERTAINLY ONE OF 


THE TOP T! 


THE TECHNOLOGY. 


NOW, 


JOHNS HOPKINS SAY ABOUT THE TECHNOLOGY. 


IVI 


EW THIS NOT SO MUCH THROUGH THE Li 


POSITIVE THINGS. 


EN MEDICAL FACILITIES IN THE UNITED STATES, TO LOOK AT 


ENS OF WHAT DID 


YOU KNOW IT WAS 


BUT I ALSO WANT YOU TO THINK ABOUT IT FROM THE PERSPECTIVE 


OF WHAT DOES IT SAY ABOUT MS. HOLMES, THAT SHE WAS WILLING TO 


TAKE THE T 


HAVE IT EVALUATED? 


ECHNOLOGY TO AN INSTITUTION LIKE JOHNS HOPKINS AND 


WE KNOW WHAT THE WRITTEN RECORD REFLECTS AS TO WHAT 


JOHNS HOPKINS'S IMPRESSIONS WERE. THEY SAID -- 


YOU KNOW, THI 


WERE ASKED, AS PART OF WHAT THEY WERE BEING TASKED TO DO, TO 


COMMENT ON THE 


VALIDITY AND THE USEFULNESS OF THERANOS'S 


AND SOUND, THAT IT COULD REPLACE A CENTRAL LAB, 


DIDN'T HAVE ANY MAJOR WEAKNESSES. 


UNITED STATES COURT REPORTERS 
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TECHNOLOGY, AND THEY CONCI iD THAT THE TECHNOLOGY WAS NOVEL 


AND THAT IT 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


02 


234 


35 


335 


335 


235 


225 


Hic ne) 


230 


335 


235 


Fes i) 


335 


335 


235 


735 


33 


pene) 


335 


236 


236 


236 


236 


236 


236 


236 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 116 of 300 


Case _5:18-cr-00258-EJD_ Document 1301 Filed 01/18/22 Page 170 of 213 
C NT BY MR. DOWNEY 90 


LOSING ARGUME 


68 


THAT SAYS A LOT ABOUT THE TECHNOLOGY, BUT WHAT DOES IT SAY 


ABOUT MS. HOLM 


SHE WASN'T AFRAID TO HAVE THIS TECHNOLOGY VALIDATE 


SIMILARLY, IN CONNECTION WITH THE PARTNERSHIP WIT 


SAFEWAY, YOU LEARNED THAT SAFEWAY DID NOT WANT TO PROC! 


THE PARTNERSHIP WITH THERANOS UNLESS ONE OF THE 


CLINICAL RESEARCHERS OF THE LAST 50 Y 


TO LEAD A GROUP THAT EVALUATED THE TECHNOLOGY, 


FARS HAD TH 


LEADING 


DR. SUE DESMOND-HELLMANN. 


MS. HOLMES WASN'T AFRATD TO SUBMIT THE DATA THAT 


MS. HOLMES HAD PREPARED, OR TO SUBMIT THE TECHNOLOGY FOR 


REVIEW, INCLUDING DR. DESMOND-HELLMANN PERSONALLY. 


E OPPORTUNITY 


RED WITH 


THAT SAYS THAT SHE THOUGHT THE TECHNOLOGY MATCHED WHAT SHE 


WAS SAYING ABOUT THE TECHNOLOGY CERTAINLY TO WALGREENS, 


SAFEWAY, BUT ALSO SUBSEQUENTLY TO OTHI 


NOW, I WANT TO TALK LAST, IN YOU. 


MS. HOLMES'S INTENT, ABOUT WHAT HAPPEN! 


RS. 


R EVALUATION OF 


ED AFTER PROBLEMS WERE 


IDENTIFIED BY CMS IN CONNECTION WITH THERANOS'S CLINICAL 


LABORATORY OPERATIONS AND HOW SHE REACTE 


iD, WHAT THOSE REACTIONS 


MEAN AND WHAT THEY SHOULD LEAD YOU TO CONCLUDE WITH RESPECT TO 


WHAT MS. HOLMES HAS BEEN CHARGED WITH HERE. 


WELL, ONE OF THE FIRST THINGS THAT MS. HOLM 


ES DID, ONE 


THE FIRST THINGS WAS TO ASK A LARGE GROUP OF NATIONAL 


SCIENTISTS, INCLUDING CLINICAL LABORATORY EXPERTS, TO COME TO 


THERANOS AND EVALUATE THE TECHNOLOGY, THE DATA, THE TECHNOLOGY 
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WHAT DID THEY THINK WAS WRONG WITH THE TECHNOLOGY? WHAT 


DID THEY THINK SHOULD BE DONE IN REACTION TO THE FINDINGS OF 


CMS? 


AND YOU SAW SOME OF THAT. THAT WAS IN CONNECTION WITH THE 


SCIENTIFIC AND MEDICAL ADVISORY BOARD. WE WENT THROUGH THAT 


AND WE LOOKED AT SOME OF THOSE EMAILS. 


LUATE WHAT HAPPENED. 


: JOHNS HOPKINS 


BUT SHE WAS NOT JUST ASKING HER INTERNAL PEOPLE TO 


SHE WANTED TO KNOW THE VIEWS OF PEOPLE 


ENTISTS WHO HAD DONE THE ORIGINAL 


SHE ASKED THE 


BOARD MEMBER WITH THE MOST KNOWLEDGE OF 


CLINICAL MEDICINE, DR. FORGE, WHO WAS THE FORMER DIRECTOR OF 


THE CENTER OF DISEASE CONTROL, TO LEAD THESE EFFORTS TO 


EVALUATE WHAT THE RESPONSE SHOULD BE. 


IT'S HARD TO SEE HOW SOMEONE ACTING WITH BAD INTENT WOULD 


UNDERTAKE THOSE STEPS IN RESPONSE TO THE TYPE OF CRITICISM THAT 


SHE WAS SUFFERING. 


NOW, CONSIDER ALSO 


VITH RESPECT TO HER RESPONSE THE ROLE 


OF DR. DAS. YOU HEARD MR. SCHENK TALK ABOUT DR. DAS TODAY AND 


HIS CONCLUSIONS AND SO FORTH. 


AND HE SAID TO YOU 


THAT WHAT DR. DAS DID AND WHAT 


MS. HOLMES'S REACTION WAS TO WHAT DR. DAS DID, THAT THAT WAS 


EVIDENCE OF NOTICE TO MS. HOLMES OF AN ISSUE. 


AND THAT'S TRUE, DR. DAS DID COME TO MS. HOLMES IN MARCH 
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OF 2016 AND SAY THAT, I THINK LAB RESULTS GENERATED IN 


CONNECTION WITH THE 3 SERIES DEVICE IN THE CLINICAL LAI 


THERANOS SHOULD BE VOIDED. 


AND WHAT DID MS. HOLMES DO IN RESPONSE TO THAT? HOW LONG 


DID IT TAKE HER TO REACT TO THAT BY VOIDING ALL OF THE TESTS IN 


THE CLINICAL LAB THAT HAD BEEN RUN ON THE EDISON DEVICE? NO 


TIME AT ALL. SHE TURNED ON A DIME. 


AND YOU KNOW WHY SHE HAD DONE THAT? BECAUSE, AS WE'LL 


DISCUSS IN CONNECTION WITH THE LAB, SHE DIDN'T ASK DR. DAS TO 


COME IN AND TELL HER WHAT SHE WANTED TO HEAR. 


SHE ASKED 


DR. DAS TO COME IN, AND AS HE TESTIFIED, TURN OVER EVERY ROCK, 


TURN OVER EVERY ROCK. 


AND DR. DAS CONCLUDED, AS PART OF THAT PROCESS, THAT STEP 


SHOULD BE TAKEN, AND SHE REACTED BY DOING EXACTLY WHAT HE HAD 


ADVISED. 


RECALL ALSO THAT AFTER THAT TIME, THE COMPANY RESTRUCTURED 


ITSELF. YOU HEARD FROM DR. BONANNI, AND DR. BONANNI TESTIFIED 


THAT HE UNDERTOOK A WIDE RANGE OF REFORMS IN THE STRUCTURE OF 


THE COMPANY, THE COMPLIANCE PROCEDURES, THE SYST 


EMS FOR 


EVALUATING TECHNOLOGY, AND HE DESCRIBED THOSE AS MAJOR EFFORTS. 


AND HE SAID THIS WAS MS. HOLMES'S FOCUS IN RESPONSE TO THE 


CRITICISM THAT THE COMPANY HAD SUFFERED. 


NOW, WE ALSO HEARD, DURING THE COURSE OF T 


ESENTATION THAT WOULD HAVE LED ME TO 


H 


E GOVERNMENT'S 


ELIEVE THAT 
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REVIEW OR EVALUATION BY 


OTHERS, AND THAT IT WAS NEVER ABLE TO 


EFFORT LIKE THAT, AND PERHAPS NEVI 


SUCCESSFULLY CONCLUDE AN 


ER EVEN ABLE TO UNDERTAKE AN 


EFFORT LIKE THAT. 


WITNI 


ESS 


ACTUALLY MENTIONE 


LADI 


ES AND GENTLEMEN, THAT'S NOT 


ES WHO TESTIFIED ABOUT THAT -- GENERAL MATTIS 


D IT IN PASSING, AS DID MR. EDLIN. 


TRUE. THOSE WITNESSES 


DON'T KNOW WHAT HAPPENED BECAUSE THEY WEREN'T THERE THE 


FOLLOWING YEAR WHEN, AS I SHOWED YO 


U DURING THE COURSE OF 


IEW ARTICLES WERE 


MS. HOLMES'S DIRECT, SEVERAL PEER REV 


PUBLISHED 


THERE WAS DATA AND RESEARCH SUBMITTED FOR PEER 


REVIEW. AND THE EXHIBIT NUMBERS ARE REFLECTED THERE. 


NOW, AGAIN I SAY, WHAT IS THE QUALITY OF THE GOVERNMENT'S 


YOU DID NOT HEAR IN THE GOVERNMENT'S CASE FROM TH 


IT FOR THI 


INDIVIDUALS WHO PARTICIPATED WITH THE 


OF 


EVIDENCE ON THAT INTENT POINT? 


TECHNOLOGY IN SUBMITTING 


PEER REVIEWS FOR EVALUAT 


ENT 


ION, ET CETERA. 


HEARD FROM TWO WITNESSES WHO 


LEFT AND STOPPED THEIR 


VITH THE COMPANY BEFORE THOSE PEER REVIEW ARTICLES 


HOSE WERE THE WITNESSES W ERE ASKED BY THE 


E PROCESS OF GAINING PEER REVIEW FOR 


HNOLOGY AFTERWARDS. 


(IR THAT IN EVALUATING WHETHER YOU SHOULD HAVE A 


REASONABLE DOUBT AS TO THE EVIDENCE THAT THE GOVERNMENT HAS 


PROVIDED YOU WITH. 
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WE TALKED A LITTLE BIT AGO ABOUT WHAT EFFECT DOES ALL 


OF THIS EVIDENCE HAVE 


OFFENSES? 


IN YOUR PERCEPTION OF THE UNDERLYING 


WELL, AT THE END OF THE DAY, THE QUESTION YOU'RE REALLY 


ASKING YOURSELF IS, WHAT WAS MS. HOLM 


TRYING TO DEFRAUD PEOPLE? 


TECHNOLOGY? 


DID SHE BEL 


ES'S INTENT? 


WAS SHE 


TEVE IN GOOD FAITH IN HER 


DID SHE RESPOND TO EVENTS IN A WAY THAT SUGGESTS 


SHE KNEW SHE HAD BEEN CAUGHT? 


I WOULD SAY TO YOU, LADIES AND GENTLEMEN, THAT THIS 


EVIDENCE, TAKEN IN AGGREGATE, 


BELIEVED THAT S 


SAYS TO YOU THE 


THAT SHE WAS SUI 


APPROVAL TO TAKE 


IT SAYS THAT SHE BELIEVED THAT OTHI 


COMPANY SHARED THAT VIE 


TO THE MARKET. 


AND SHE 


ERS OUTSIDE OF TH 


FOLLOWING: SHI 


HE HAD INVENTED A VERY VALID FORM OF TECHNOLOGY 


BMITTING TO THE FOOD AND DRUG ADMINISTRATION FOR 


HAD NO FEAR OF SHOWING THAT 


TECHNOLOGY TO PEOPLE OUTSIDE OF THE COMPANY. 


AND IT SAYS TO YO 


ARE PROBLEMS 


FOR THOSE 


THE 


QUI 


PROBLEMS AND ROOT THOSE PRO! 


ESTION YOU WILL 


U THAT AS SOON AS SOMEONE 


SAID, NO, THERE 


HERE, HER REACTION WAS TO INVITE PEOPLE IN TO LOOK 


PART OF DELIBERATION HERE IS, ARE THOSE T 


E ASKING YO 


BLEMS OUT. 


URSELF ULTIMATELY AS 


HE ACTIONS OF SOMEONE 


WHO HAD B 


EEN 


ENGAGED IN A CONSPIRACY TO DI 


EFRAUD PEOPLE? 


IF YOU FIND THAT THEY ARE NOT, THIS IS THE EFFECT ON YOUR 


VERDICT FORM. 


IF THE GOVERNMENT FATLS TO PROVE THAT ONE ELEMENT BEYOND A 
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REASONABLE DOUBT, THEN WITH RESPECT TO THE COUNTS THAT ARE IN 


YOUR VERDICT FORM, YOU SHOULD RETURN A VERDICT OF NOT GUILTY. 


NOW, HAVING REVIEWED THE EVIDENCE 


REFLECTS WHAT MS. HOLMES'S INTENT WAS DURING THIS PERIOD, I 


WANT TO TAKE A MOMENT TO LOOK AT THE EVIDENCE THAT THE 


THAT I THINK ACCURATELY 


GOVERNMENT STRONGLY RELIED ON THROUGHOUT THE COURSE OF THE CASE 


AND REALLY AS PART OF MR. SCHENK'S PRESI 


ENTATION OF EVIDENCE 


THIS MORNING. 


AND I THINK IT'S FAIR TO SAY THAT T 


EMPHASIZED WHERE THI 


HE GOVERNMENT HAS FIVE, 


KEY 


SIX, SEVEN DIFFERENT AREAS THAT THEY'VE 


SAY THERE WAS A NONDISCLOSURE, OR THEY SAY THAT THERE WAS AN 


OVERSTATEMENT, OR THEY SAY THAT THERE WAS SOME TYP! 


EH OF ACTIVITY 


ON MS. HOLMES'S PART THAT WAS DESIGNED TO CONCEAL SOMETHING. 


SO I WANT TO TAKE THOSE ONE BY ONE 


FIRST, YOU HEARD THIS MORNING FROM MR. SCHENK THAT 


THERANOS DID NOT HAVE THE TESTING CAPABILITIES THAT MS. HOLMES 


WAS PUBLICLY SAYING THAT IT HAD, AND HE 


PRESENTED THIS EVI 


ENCE 


ACROSS A WIDE RANGE OF EMATLS AND TESTIMONY AND SO FORTH. 


AND THE GIST OF IT WAS THAT MS. HOLMES FREQUENTLY SAID 


FORMULATIONS LIKE WE CAN DO MORE THAN 1 


,000 LABORATORY TESTS, 


WE CAN DO ANY LAB TEST, WE CAN DO ANY TEST AVAILABLE, ET 


CETERA. 


I HAVEN'T PUT EVERY ONE THAT MR. SCHENK MENTIONED, BUT I 


THINK YOU GET THE GIST OF IT. THAT IS THE STATEMENT THAT H 


VERY FOCUSSED ON. 
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V DO WE KNOW THAT MS. HOLMES ACTUALLY BELIEVED THAT 


STORY OF THI , ERIES, 


AND I'LL TELL YOU IT MORE IN CONNECTION WITH THE PARTNERSHIP 


WITH WALGREENS. 


BUT YOU KNOW AS A BACKDROP THAT THERE WAS AN INVENTION AND 


DEVELOPMENT OF TECHNOLOGY IN THERANOS THAT, AS OF 2013, HAD 


BEEN GOING ON FOR 


TALKING ABOUT THE 


YEARS WHERE PEOPLE IN THE COMPANY ARE WIDELY 


PERFORM ANY BLOOD TEST. 


TECHNOLOGY AS HAVING THE CAPABILITY TO 


HOW DOES THE GOVERNMENT TRY TO AVOID FOCUSSING ON THAT AS 


PART OF ITS CASE? 


IT FOCUSES ON WHAT WAS GOING ON IN THE CLINICAL LAB DURING 


WHAT MS. HO! 


PERIOD 


BEFORE APPROVAL OF THE TECHNOLOGY AND SAYS THAT THER 


WERE DIFFIC 


TESTS APPROVED IN CONN 
NOW, IS THAT A P 
ABOUT WITH OUTSIDERS WHEN THE ISSUE CAM 


WELL, LET'S 


[MES TOLD YOU SHE THOUGHT WOULD BE A VERY BRIEF 


ULTIES WITH THE 3.0 SERIES BECAUSE THE NUMBER OF 


ECTION WITH THAT WAS INSUFFICIENT. 


ROBLEM THAT MS. HOLMES WAS NOT TRANSPARENT 


E UP? 


LOOK AT WHAT HAPPENED IN HER EXCHANGES WITH 


ROGER PARLOFF, PARTS OF WHICH WERE SHOWN TO YOU BY MR. SCHENK 


THIS MORNING. 


HERE IS 


TRYING TO UND! 


TESTS ARE 


UNITED STAT! 


ES COURT R 


E R-12653 


EPORTE 


HER EXCHANGE WITH MR. PARLOFF WHERE MR. PARLOFF IS 


RSTAND WHAT IS GOING ON IN CONNECTION WITH HOW 


RED IN THERANOS SERVICE CENTERS AT THIS MOMENT. 
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AND HE ASKS HER A QUESTION ABOUT THAT. 


AND SHE SAYS, WELL 


TESTS THAT GO BACK MANY YEARS. 


, WE HAVE VALIDAT 


VALIDATION REPORTS THAT 


MS. HOLMES'S TESTIMONY. 


SHE'S REF 


ION REPORTS FOR THI 


=RRING TO THE 300 


YOU HAVE LEARNED 


ABOUT AS EVIDENCE IN 


AND THEN HE SAID ONE OF THE TESTS WE'RE GOING TO DO -- SHE 


SAID ONE OF THE TESTS -- I THINK THAT'S ONE OF THE TESTS 


THEY'RE GOING TO DO TODAY IS POTASSIUM, AND THE POTASSIUM 


REPORT IS FROM I THINK 2012. 


VALIDATION REPORT. 


THAT'S TRUE FOR THE R&D 


AND SHE SAYS, WE HAVE LOTS OF TESTS THAT WE HAVE VALIDATED 


ON OUR SYSTEMS A LONG TIME AGO. 


MR. PARLOFF SAYS, UH-HUH. 


MS. HOLMES RESPONDS, BUT WE HAVEN'T BROUGHT INTO THE 


RE 


CONTINUALLY |] 


SAYS, 


CLINICAL LAB. 


USED BY ALL OF 


THESE TESTS A 


WE HAVE NOT YET BI 


THE CLINICAL LAB 


EN ABLE 


BRINGING INTO THE 


PERSONNEL, 


LAB. 


RE NOT PART OF OUR OFFERING IN THE 


, AS THE TERMINOLOGY IS 


WE HAVE NOT BROUGHT 


THEM UP IN THE 


LAB. 


AND THEN IF YOU GO 


ALL OF THESE TESTS, BUT 


TO THE NEXT PART 


, THE SYSTEMS CAN RUN 


THE SPEED WITH WHICH WE BRING UP NEW 


AND MORE 


FINGERSTICK TESTS IN OUR LAB IS SOMETHING THAT WE'RE 


CONSTANTLY WORKING TO P 


THAT'S A PERFECT 


UT MORE AND MORE ON THE PLATFORM. 


EMONSTRATION OF HI 


TECHNOLOGY. 


ER UNDERSTANDING OF THI 


THE TECHNOLOGY HAS THE CAPABILITY, BUT OVER TIME 
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THEY WILL ADD TO THAT BY VALIDATING INDIVIDUAL ASSAYS. 


NOW, IT'S ALSO THE CASE THAT TH 


ON A NUMBER OF THERANOS'S CAPABILITIES AS THEY RELATE 


CODES, ET CETERA. 


THIS IS REALLY A VERY S 


IMPLE 


ISSUE. 


BILLING NUMBERS. 


THERE 


ERE HAS BEEN SPECIFIC FOCUS 


TOACE TE 


CPT CODE 


ELATE TO 


'S NOT EVEN EVIDENCE REALLY OF HOW MANY BLOOD TESTS 


THERE ARE IN THE WORLD, BUT THERE HASN'T BEEN A LOT OF EVIDENCE 


SUGGESTING THAT THE THOUSAND ASSAYS WOULD BE WANTED OR NEEDED 


IN CONNECTION WITH OPERATING A STANDARD CLINICAL LAB. 


A THO 


YOU Sl 


USAND CPT CODES WERE PLANNED TO BE COVERED. 


1 HERE DR. YOUNG 


REPO! 


RTED IN 2012 TO MS. HOLM 


MORE THAN A THOUSAND WOULD BE ON THE LIST THAT WOULD BE 


OFFERED. 


SO WHEN SHE 


THE 


REFERRING BACK TO HER CONVERSATIONS WIT 


THREE 


HUNDRED SAMPLES WERE VALIDATED. 


E WERE ABOUT 116 THAT WOULDN'T 


BE OFFERED. 


USES THIS NUMBER A THOUSAND EXTERNALLY, SHE 


H DR. YOUNG ABOUT THAT. 


YOU KNOW THAT. 


SEVENTY ASSAYS, SMALL SAMPLE ASSAYS WERE USED IN THE CLIA 


LABORATORY 


DR. YOUNG, 


ORDERS . 


YOU LOOK AT THE 


AND YOU SEE IF THEY'RE CONSISTENT WITH THAT. 


. AND THEY THOUGHT, AS AR 


THAT 43 TESTS WOULD COVER 90 PI 


ESULT OF REPORTING 


BY 


ERCENT OF RETATL 


YOU THEY WILL BE 


BECAUSE 


SHE 


aE S) 


TALKING Al 


BOUT THE 4.0 


AND SHE IS TALKING ABOUT CAPACITIES THAT TIE BACK 


STATEMENTS THAT MS. HOLMES MADE OVER TIME, 


AND I SUBMIT TO 


DEVICE 


TO WHAT S 


UNITED STAT! 


ES COURT R 
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R. SCHENK THAT, YOU KNOW, 


WEEN TESTS AND CPT CODES DOESN'T MATTER. 


I DON'T THINK 


TESTIFIED IN THE 


CASE 


THAT'S A FAIR CHARACTERIZATION. 


INVESTORS 


MR. GROSSMAN 


THERE 


VAS A DIFFERI 


THAT THEY UNDERSTOOD THAT. 


SAID -- WAS ASKED THAT AND HE SAID HE KNEW 


ENCE BETWEEN A CPT CODE AND A T! 


ST. 


AND MR. PARLOFF, IN HIS REPORTING, REPORTS THAT A THOUSAND 


CPT CODES AS A THOUSAND TESTS, AND THAT'S BEEN FOCUSSED ON TO A 


GREAT DEGREE 


BY TH 


E GOVERNME 


NT. 


BUT HOW DID THAT REALLY HAPPEN? 


WELL, IT HAPP 


ACTUALLY TOLD MR. 


ENED, AS WE'LL SEE IN A ] 


BIT, THAT MS. HOLMES 


HE TRANSLATED THAT 


NOW, THE SECO. 


PARLOFF WE CAN DO A THOUSAND CPT CODES, BUT 


IN HIS REPORTING INTO A THOUSAND TESTS. 


ND CAT] 


EGORY OF STATEMENTS THAT THE 


GOVERNMENT 


IS FOCUSSED ON IS STATEMENTS ABOUT ACCURACY AND AUTOMATION AND 


HOW ACCURATE THERANOS'S TESTS WER 


THERANOS'S TESTS WERE. 


IT AGAIN THIS MORN 


WHAT MS. HOLMES UN 


ING. 


I WANT TO GIVE YOU A VERY SIMPLI 


D HOW AUTOMATED 


AND YOU'VE HEARD THAT AND YOU'VE HEARD 


FE AND CLEAR EXPLANATION OF 


TECHNOLOGY, BECAUS 


E WITHOUT ARGUING Al! 


DERSTOOD ABOUT THE AUTOMATION OF THERANOS 


BOUT WHAT ACCURACY IS 


RETROSPECTIVELY, AS THE GOVERNMENT'S CASE DOES, WE KNOW WHAT 


MS. HOLMES BELIEVE 


D SHE WAS SAYING WH 


EN SHE SAID THERANOS'S 


TECHNOLOGY WAS MORE ACCURATE. 


UNITED STAT! 
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RECALL THIS. THIS 


RODUCED IN THE CASE DURING MS. HOLMES'S TESTIMONY 


ROUGHT UP BY TYLER SHULTZ AND HE SAYS, YOU'RE 


SAYING YOU'RE MORE ACCURATE, BUT I DON'T THINK YOU'RE MORE 


ACCURATE BASE 


MS. HOLM 


TERMINOLOGY IN RESPONSE TO THAT. 


ES COMMENTS ON 


ERROR AND VARIANCE POINT. 


WALI 


WORD 


SECOND ASP! 


OVER TIME. 


| STREET JOURNAL' 


"ACCURACY. '" 


NOW, WHAT DO 


AUTOMATION AND ACCURACY TO THE 


PUBLICLY. 


WHAT DO THOS! 


WELL, 


AND E 


ue 


D ON MY ANALYSES. 


SHE 


‘RYONE ELS! 


HIS IS WHAT 


SAID, 


HIS COMMENT AND SHE USES SCIENTIFIC 


"ADD PRE-ANALYTICAL 


"THE 


E IS TALKING ABOUT BY THE 


E COMMENTS 


ES THAT MEAN? 


WELL, 


SHE'S LINKING THE 


ECT OF WHAT THEY MEAN BY THAT IS VARIABILITY 


MEAN? 


VHEN S 


ABOUT IS T 


up 


HE CONCEPT THAT IN THE 4.0 SYST 


FOR 


EXAMPLE 


KE, 


THE 


CLINICAL LAB. 


THE T! 


EST WILL 


TRANSPORT OF SAMPLI 


THE ONLY HUMAN PARTICIPATION 


BE RUN ON SITE. 


ERTING THE SAMPLE INTO THI 


EV 


COMMENTS THAT SHE 


HE TALKS ABOUT AUTOMATION, 


HAS MADI 


WHAT SHE'S TALKING 


EM, THERE WON'T BE, 


ES BACK TO A CENTRALIZED 


IN THOSE TESTS WILL BE 


ICE. 


IN CONNECTION WITH THERANOS'S ACTIVITIES OVER TIME, THEY 
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TALKED ABOUT THIS CONCEPT A LOT. 


YOU SEE 


TALKI 


NG ABOUT THE HUMAN 


HERE AN ARTICLE WAS SENT 


719 


TO MS. HOLMES IN 2012 


INTERVENTION WAS THE SOURCE OF ERROR. 


AND THIS NUMBER IS USED A LOT INSIDE OF THE DOCUMENTS THAT YOU 


SEE 


INSIDE OF THERANOS. 


93 PERCENT OF TESTING ERRORS WERE BELIEVED TO COME FROM 


HUMAN PARTICIPATION IN THE PROCESS OF BLOOD TESTING. 


SO IF THE 4.0 SYSTEM WERE APPROVED AND PLACED AT THE SITE 


OF TESTING, THOSE ERRORS WOUL 


THAT IS WHAT MS. HOLMES 


TO REPORTERS. 


HOW DO WE 


D PRESUMABLY BE ELIMINATED. 


VAS TALK 


KNOW THAT? WI 


ELL, IF YOU 


ING ABOUT WHEN SHE 


LOOK AT THE BACK AND 


FORTH BETWEEN THERANOS AND "THE WALL STREET JOURNAL," BEFORE 


"THE WALL STRE 


2013, THEY'RE ASKI 


ET JOURNAL" ARTICLE WAS 


WHICH AS YOU HEAR 


THE REPORTER, THEY'R 


FE} ASKING Al 


BOUT, WHY ARE YOU USING TH 


PUBLISHED IN SEPTEMBER OF 


ED, THEY TRANSMIT THROUGH GROW MARKETING, 


D WAS MANAGING THERANOS'S RELATIONSHIP WITH 


STATIC OF 93 PERCENT OF ERRORS, AND IS THERE A MORE RECENT 


STATIC? 


MS. HOLMES'S BROTHER RESPONDS AND HE 


ARTICLE, BUT 


ABOUT THIS PRECISE CONCEPT. 


THAT'S WHAT MS. HOLL 


SPOKE, AND IT IS CLEAR FROM THE 


CITES THE 1993 


HE THEN GOES ON TO CITE OTHER ARTICLES TALKING 


MES CLEARLY WAS TALKING ABOUT WHEN SHE 


CONTEMPORANEOUS DOCUMENTS 


THAT'S WHAT SHE UNDERSTOOD SHE WAS SAYING. 


UNITED STAT! 
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WHAT IS THE OTHER CONCEPT THAT SHE WAS TRYING TO CONVEY? 


WELL, SHE MENTIONED IT IN THAT OTH 


ER LITTLE COMMENT IN 


RESPONSE TO TYLER SHULTZ. SHE'S TALKING ABOUT VARIABILITY OVER 


TIME. 


VHAT DOES THAT M 


ELL, WHAT THAT MEANS IS THAT 


THERANOS WAS DESIGNING A PROCESS FOR THE MANUFACTURE OF ITS 4.0 


DEVICES WHERE THEY WOULD BE WHAT IS CALLED CALIBRATED TO EACH 


OTHER, SO THAT A DESIRE WOULD BE THAT EVERY 4.0 DEVICE WOULD 


GENERATE RESULTS THAT WERE SIMILAR AND MEASURED IN THE SAME 


RANGE AS EVERY OTHER DEVICE. 


SO IF ONE WENT TO A THERANOS SERVICE CENTER OVER YEARS, IT 


WOULD BE ABLE TO KEEP VERY GOOD TRACK OF WHERE YOUR 


SODIUM 


LEVEL WAS AND OTHER NORMAL MEASUREMENTS THAT YOU TRY TO TAKE 


ACCOUNT FOR. 


IS THAT TRUE TODAY? AS MS. HOLMES TESTIFTI 


SURPRISED TO LEARN THAT IT'S NOT. WHEN YOU GET ONE 


IT MIGHT BE ON ONE FORM OF MACHINE. WHEN YOU GET THE SECOND 


ED, YOU MAY BE 


BLOOD TEST, 


BLOOD TEST, IT MIGHT BE ON A DIFFERENT FO 


RM OF MACHINE, AND THE 


COMPARISON OF THOSE TWO RESULTS MAY NOT BE AS MEANINGFUL AS YOU 


THINK. 


WHEN SHE TALKED ABOUT ACCURACY, SHE WAS TALKING ABOUT THIS 


CONCEPT OF VARIATION AND THE VARIABILITY OF RESULTS 


OVER TIME. 


AND WE SEE HERE, LEST THERE BE ANY DOUBT ABOUT WHAT SHE 


FE SLIDE DE 


WAS TALKING ABOUT, THIS CONCEPT WAS EXPLAINED IN THI 


SENT TO MANY OF THE INVESTORS. 


IT'S DONE THROUGH T 
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STANDARDIZATION OF A SYSTEM AS THEY EMERGE OVER TIME. 


WERI 


LET'S TALK Nl 


THE 


E FOCUSSED ON |! 


WEBSITE. 


MR. SCHENK QUESTIONS THE 


EXT ABOUT 


SOME OF THE PARTICULAR ISSUES WHICH 


BASIS FOR 


BY MR. SCHENK THIS MORNING THAT APPEARED ON 


THE REPRESENTATION THAT 


APPEARED ON THE WEBSITE ABOUT THE COEFFICIENT OF VARIATION, AND 


THE QUESTION IS, WHERE DID THIS COME 


MS. HOLMES BELIEVE THAT THAT SLIDE, WHICH APPEARED AS MR. 


FROM AND WHY DID 


EDLIN 


TESTIFIED AND AS APPEARS IN CERTAIN DECKS, WHY DID SHE BELIEVE 


THAT WAS A VALID STATEMENT 


HE CONVEYED WHAT THE ACC 


TO QUESTIONS SPECIFICALI 


WELL, 


BECAUSE MR. E 


TO MAKE? 


YOU SEE THAT 


HERE 


URATE SCI] 


DLIN TALKED TO DR. YOUNG ABOUT IT, AND 


ENCE WAS IN RESPONSE. 


RESPECT TO THE VI 


UESTIONE 


1Y ON THE CO 


TAMIN D RANGE. 


IN COMMENTARY BY DR. YOUNG IN RESPONSE 


EFFICIENT OF VARIATION WITH 


ALSO, THERE WAS A QUESTION ABOUT HOW CAN YOU SAY YOUR 


D BY THE GOVERNMENT DURING T 


1 EVIDENCE SHOWE 


DVICE 


WEBSITE, SHE REACTED TO 


THAT MS. HOLMES REC 


MPLES REMAIN FRESH AND YOU GET BETTER 


D YOU THAT FAR FROM B 


EIVED AS TO W. 


IT 


IN A VERY PAI 


DR. 


ON A SET OF ASSUMPTIONS AS TO HOW LONG SAMPLES WERE 


SO LET'S LOOK AT THIS 


YOUNG WHERE DR. YOUNG WAS 


TESTS, THAT HAS BE 


EN 


HE COURSE OF THE CASE, AND 


BEING CAVALIER ABOUT 


RTICULAR WAY. 


HAT WAS SAID ON THE 


INTERACTION BETWEEN HER AND 


MAKING A 


PARTICULAR CL 


AAIM BASED 


STORED 


WITHIN THE THERANOS LAB DURING THE TIME THAT IT WAS PHASE I AND 
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UMBER. MS. HOLMES SAI ELL, WHAT DOES 


THAT MEAN IN TERMS OF WHETHER IT'S REFRIGERATE R NOT? 


DR. YOUNG RESPONDED, AND SHE CAME BACK AND SAID, WE SHOULD 


REFLECT THAT WE'RE MAKING AN ACCURATE CLAIM. 


SHE ACTUALLY WAS WITHIN THE COMPANY MONITORING WHAT THE 


ENTISTS SAID AND MAKING SURE THAT THE ADDITIONS REFLECTE 


URATE INFORMATION. 


SIMILARLY, MR. SCHENK FOCUSSED TODAY ON STATEMENTS ABOUT 


U MAKE THESE CLAIMS ABOUT SPEED? 


EED. THAT'S BEEN FOCUSSED ON THROUGHOUT THE CASE. HOW CAN 


OF COURSE THOSE CLAIMS IN THE MAIN RELATED TO POINT OF 


CARE SERVICE AS OPPOSED TO SERVICE IN A CLINICAL LAB. THAT WAS 


NO MYSTERY TO THE INVESTORS WITH WHOM MS. HOLMES WAS TALKING. 


WE SE 


THERANOS WASN'T DOING ITS TESTING WITHIN FOUR HOURS, EVEN 


E -- WE SAW IN MR. GROSSMAN'S TESTIMONY THAT HE EW 


THOUGH THAT WAS ON THE SLIDE DECK THAT WAS SENT TO HIM. 


SIMILARLY, MR. MIQUELON TESTIFIED THAT CONTEXT IS 


IMPORTANT FOR THESE KINDS OF REPRESENTATIONS. 


THE LAST ISSUE THAT MR. ENK MENTIONED WITH REGARD TO 


SCIENTIFIC CLAIMS ARE CLAIMS 


TESTING. 


UT THE CONCEPT OF REFLEX 


WHY WAS THERANOS SAYING, WE CAN REACT, AS IT APPEARS IN 


MR. RAGO'S ARTICLE, WE CAN PERFORM FOLLOW-ON TESTS? 


WELL, 


ITS TEST MENU DID OFFER THESE KINDS OF TESTS. LOOK 
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THIS IS THE TEST MENU THAT IS AVAILABLE TO 


ANYONE WHO LOOKS FOR IT ON A VISIT TO A THERANOS STORE, AND IT 


TELLS YOU WHICH TEST 


DIDN'T 


THE 


BROADER IN 


"THE 


OFFERED R 


FACT THAT THOSE 


WERE AVATLABLE AND THOSE 


WHO WENT 


TO GET TESTS KNEW 


SUGGESTION THAT MS. HOLMES MADE A CLAIM THAT WAS 


EFLEX TESTING AND WHICH TESTS 


WALL STREET JOURNAL" ARTICLE IS TEMPERED BY THE 


EXACT! 


WHERE IT WAS UNAVAILABLE. 


YY WHAT TESTS 


NOW, LET'S TALK A LITTLE MORE ABOUT SOME OF THE BIGGER 


CONCEPTS THAT I THINK ARE 


IMPORTANT IN THE 


CASE. 


IN ADDITION TO ALL OF THESE TECHNICAL AND SCIENTIFIC 


ISSUES 


MS. HOLMES 


, THERE'S A BASIC CLAIM MADI 


PHASE I CENTRAL LABO 


M 


WAS SAYING, I DON'T KNOW WHETHER THE TESTING IS PERFORME 


THE WALGREENS STORE OR WHETHER IT'S PI 


R. SCHENK SHOW. 


ED YOU AN 


RATORY MEASURE. 


EMATL FROM MR. 


EISENMAN 


E AGAIN THIS MORNING THAT 


WHE 


DID NOT DISCLOSE TO INVESTORS THE EXISTENCE OF THE 


THOUGHT IT WAS IN THE WALGREENS STORE. 


WELL, THAT'S NOT FOR THE 


THAT FACT. 


IF YOU LOOK AT TH 


= 
G 


ri 


ERFORMED OFF SITE. 


LACK OF PUBLIC INFORMATION Al 


RAGO ARTICLE, 


SAYS THE TESTING WAS DONE IN A THERANOS LABORATORY. 


WHEN MS. HOLM 


ABOUT THE PHASE I, 


TESTING WAS DONE NOT IN THE 


PHASE II MODEL. 


ES SPOKE TO MR. PARLOFF, SH 


STORES BUT IN A Cl 


ENTRALIZI 


BOUT 


HE WAS AWARE THAT THE 


ED LAI 


MR. RAGO HIMSELF 


EH TALKED TO HIM 


LOCATION. 


UNI 
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INDIVIDUALS WHO WALKED INTO THE STORES KNEW THAT THE 


TESTING WAS NOT PERFORMED WI 


THIN THE 


STORES. 


MR. EISENMAN LIVES IN HOUSTON AND HAD NOT V 


WALGREENS STORE. 


DISCLOSURE OF W. 


NEXT, THER 


AND WHY VENOUS TESTING WAS BEING PERF’ 


E WAS A LONG DISCUSSION TODAY ABOUT THI 


ISIT! 


HETHER OR NOT VENOUS TESTING WAS BEING PERFORMED 


ORMED, ET CETERA. 


LET ME FIRST DEAL WITH THE QUESTION OF WHETHER IT WAS 


KNOWN TO 


TESTING, 


THE ANS 


BEEN PRESENTED, THIS WAS NO SECRET. 


ELL AS OTHER FORMS OF TESTING. 


THE 


FDA WAS 


INVESTORS AND OTHERS THAT THERANOS WAS DOING VENOUS 


VER IS THAT IT'S CLEAR FROM THE RECORD THAT HAS 


TOLD IN THE 


SUBMISSION THAT WENT TO THE FDA IN THE FALL OF 2013 THAT VENOUS 


TESTING WAS BEING PERFORMED. 


AS I MENTIONED BEFORE 


ECIFIC MACHINES BEING USE 


WERE IDENTIFIE 


D. 


AGAIN, THE TEST MENU THAT WAS IN THERANOS STORES DISCLOSED 


AND OFFERED THE OPPORTUNITY FOR VENOUS TESTS AS INDICATED HERE 


WERE 


THOSE 


FORMS MARKED OFF TRADITIONAL PHLI 


‘BOTO 


WAS A TRADITIONAL FORM OF TESTING THA’ 


T THERANOS 


MY SHOWING THAT 


VAS DOING. 


IN THE PRESS RELEASE THAT WAS DONE JOINTLY BY THERANOS AND 


WALGREENS BEFO! 


RE TESTING BEGAN, IT SAID THAT TRA 


METHODS, MEANING VENOUS METHODS, WILL BE USED IN 


WITH THE 


PROGRAM THAT IS BE 


DITIONAL 


CONNECTION 


ING RUN IN WALGREENS STORES. 


THERE WAS A PRESS RELEASE ISSUED BY THERANOS IN NOVEMBER 
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OF 2013, AND THEY SAID, WE SOMETIMES USE TRADITIONAL METHODS 


LIKE VENOUS TES 


THE FACT T 


TING. 


HAT THERANOS WAS USING VENOUS TESTING WAS 


DISCLOSED ON ITS WEBSITE AS YOU SEE HERE. 


AND IN FACT, THE DISCLOSURE 


THAT WAS PROPOS! 


D TO BE 


INCLUDED WAS A DISCLOSURE WHICH SAID, WHICH PUT IN A FOOTNOTE 


THE COMMENT THAT THERE W. 


HOW DID MS. HOLMES REACT TO THAT SUGGESTION? 


CDE 
ERE 


TRADI 


TIONAL METHODS B 


REFLECTS HOW SHE REACTED. 


SHE 


SAID, 


"TF WE ARI 


NEED TO OWN IT. 


WI 


THIS CO 


SHOULD SAY THIS, AND WE 


EING USED. 


E GOING TO SAY SOMETHING LIKE 


=< 
G 


THIS EMAIL 


THIS WE 


PY SHOULD BE UPDATED." 


SHOULD SAY IT IN THE TEXT. 


THAT IS CLEAR EVIDENCE OF WHAT MS. HOLMES'S INTENT WAS AS 


TO SUPPOSED NONCONCEALMENT OR NONDISCLOSUR! 


CONNECTION WITH TH 


ALSO, THE 


IS PUBLISHED E 


FACT THAT 


AND IT WAS 


DISCLOSE 


EWHERE ON THE 


ERANOS'S OPERATIONS. 


E OF A FACT IN 


THERE WAS VENOUS TESTING, OF COURSE, 


WEB 


SITE. 


D SE 


IT'S JUST NOT CREDI 


REVIEW, OF THI 


THOSE WHO 


THAT SHE 


HAD READ THE 


BLE THAT 


PARATELY ON THE WALGREENS 


VEBSITE. 


INVESTORS WERE UNAWARE OF THE 


PROVISION 


OF THE VENO 


US TESTING METHODS. 


SAID SO, FOR EXAMPLE, MS. PETERSON ACKNOWLEDGED 


WE 


BSITE, AN 


THERE'S A DISCLOSURE OF IT. 


OTHER INVESTORS WENT TO WALGREENS STORES AND HAD TH 


D, OF COURS! 


G 
ry 


v 


ON THE 


=< 
G 


WEBSITE 


iLR 


BLOOD TESTED, AND THEY HAD VENOUS TESTS ON SOME OCCASIONS. 
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THAT WAS TRUE FOR MR. TOLBERT, MR. GROSSMAN, AND MR. LUCAS. 


ALSO IN CONNI 


INVESTMENT IN THERANOS, TH 


EY DISCUSS] 


ECTION WITH THE EVALUATION BY PEM OF ITS 


ED WHAT SIGNIFICANCE DOES 


YOU KNOW WHY THEY DID THAT? 


INVESTMENT? 


IT HAVE THAT THERE IS VENOUS TESTING? 


BECAUSE THE 


WILL THAT AFFECT OUR 


FACT THAT THERE 


WAS VENOUS TESTING WAS DISCLOSED IN THE SLIDE DECK THAT WAS 


SENT TO THEM AS YOU SEE HERE WITH THE PICTURE IN THE LOWER 


RIGHT 


THAT HE S 


GOING TO |] 


BE OPERATING WHAT WAS CALLI 


LAB USING THE OLD METHODS, THE VENO 


NOT INTEREST 


ED IN OP! 


THAT KIND OF A LAB. 


NOW, 


ED A DINOSAUR LAB, 


HAND CORNER SHOWING THE DRAWING OF A VENOUS SAMPLE. 


MR. BURD, WHO WAS MENTIONED THIS MORNING, HE TESTIFIED 


POKE WITH MS. HOLMES ABOUT THE FACT THAT THERANOS WAS 


MEANING A 


US METHODS, AND HOW HE WAS 


ERATING THAT KIND OF -- PARTICIPATING WITH 


THE OTHER ISSUE WITH REGARD TO VENOUS, JUST TO BE 


CLEAR, IS THAT THERE'S A SUGGESTION THAT THERE WERE TOO MANY 


VENOUS TESTS, AN 


PARTNERSHIP BECA 


USE 


AS 


PATIENTS WHO REC! 


D THAT WAS GOING TO AFFECT THE WALGREENS 


JHAVERI SUGGESTED, THE NUMBER OF 


EIVED THOS! 


PARTNERSHIP TO S$ 


I WANT TO 


E TESTS NEEDED TO COME DOWN FOR TH 


UCCEED. 


EXPLAIN TO YOU WHY TH! 


E NUMBER OF VENOUS TESTS 


GREW TO BE WHAT IT WAS AS OPPOSED TO THE ISSUE THAT MR. JHAVERI 


DISCLOSED -- WITH MR. JHAVERI DISCLOSING IT. 


LET ME SHOW YOU THIS 


DIAGRAM. 
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THAT A PATIENT COMES IN FOR TEN DIFFERENT ASSAYS DURING 


TO A WALGREENS STO. 


METHODS ARE 


AVAILABLE ON FING 


RE TO HAVE THEIR BLOOD TESTED, IF ALL 


87 


A VISIT 


TEN 


PATIENT IS DRAWN ON FINGERSTICK. 


BUT IF ONLY NINE OF THOSE TESTS 


FINGERSTICK METHOD, OR TEN, B 


HAD TO BE DRAWN BY VI! 


ENOUS |] 


ERSTICK, THEN THE 


BLOOD OF 


ARE AVAILABLE WITH 


THAT 


THE 


UT THE ELEVENTH IS VENOUS, 


BECAUSE YOU NEEDED THE VENOUS 


THEN IT 


BLOOD 


DRAW TO PERFORM THE TESTS THAT REQUIRED A VENOUS DRAW. 


THAT HAD A MUCH MORE PROFOUND EFFECT, AS MS. 


TESTIFIED, ON THE NU 


VENOUS DRAW 


THAN DID T 


DO ON A SMALL SAMPLE. 


NOW, I THINK AS WELL, J 


HOLMES 


ER OF TESTS THAT WERE BEING PERFORMED 


BY 


HE NUMBER OF ASSAYS THAT THERANOS COULD 


UST TO CLEAR UP THE DISCUSSI 


ON WITH 


MR. PARLOFF, I THINK IT'S CLEAR AS WELL THAT MR. PARLOFF WAS 


WELL AWARE THAT THE CAPACITY OF THERANOS WAS BEING SUPPLEMENTED 


WITH VENIPUNCTURE. 


I SHO 


ED YOU BI 


FO! 


RE THAT SHE HA 


D TOLD HIM SOME OF T 


HE 


TESTS WEREN'T AVAILABLE IN THE CLIA LAB, AND SHE EXPLAINED TO 


YOU THAT SHI 


E WAS SUPPLE 


WITH VENIPUNCTURE. 


SO WHAT HAS THE GOVERNMENT DONE IN CONNECTION WIT 


MS. HOLMES'S INTENT HERE? 


THEY'VE COMBINED A LARGE 


ENTING THE CAPACITY IN THE CLIA 


LAI 


BODY 


EVIDENCE THAT DOES TWO THINGS. 


THEY 


OF 


"VE TAKEN SOME PEOPLE WHO 


KNOW -- WHO SAY, I DIDN'T KNOW THAT THERE WAS VENOUS TES 


EVEN THOUGH THERE WAS WIDESPREAD PUBLIC 


DISCLOSURE OF VE 


UNITE 
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TESTING BY THERANOS, AND OTHER PEOPLE WHO SAY, WELL, I DIDN'T 


WANT VENOUS TESTING, 


THE TRUTH IS THAT IN BOTH INSTANCES THE 


LIKE MR. JHAVERI. 


GOVERNM 


REALLY DOESN'T HOLD EVIDENCE -- HOLD WATER AS TO MS. HOLMES'S 


INTENT. 


TESTING. 


MS. HOLMES KNEW THAT THERE WERE, DISCLOSURES OF VENOUS 


SHE OBVIOUSLY WAS FAMILIAR WITH THE ONES THAT I'VE 


JUST MENTIONED TO YOU. 


ADDITIONAL ASSAYS WERE 


BUT AS WELL, MS. HOLMES KNEW THAT IF A SMALL NUMBER OF 


88 


ENT'S CLAIM 


FINALIZED BY THERANOS, AND AS SHE SAID, 


IT COULD HAVE A PROFOUND 


BROUGHT UP TO THE LAB, 


AVAILABILITY OF FING! 


CENTE 


RS. 


PARTI] 


NOT BY HURLING AT YOU A NUMBER OF EMAILS 


ES, 


ERSTICK TESTS WITHIN THE 


THI 


EFFECT ON THE 


YRANOS SERVICE 


NOW, HAVING GONE THROUGH THE 


I WANT TO TAK 


CONTEXT, I WANT TO TELL 


AT THERANOS AND HOW THE 


DEVELOPED. 


YOU ALREADY KNOW FROM MS. HOLM! 


INTENT 


TIME NOW TO TAK 


EVIDENCE 


YOU THROUGH THE 


FROM BOTH 


THAT ARE OUT OF 


YOU THE 


STORY 


UNDERSTANDING OF 


OF 


PEOPLE 


WHAT ACTUALLY HAPPE 


STORY 


AT THERANOS 


STORY FROM THE EARLY YEARS, AND I WON'T REPEAT IT. 


YOU KNOW THAT SHE 


BECAME A PATENT, AN 


PRODUCT, AND THAT PI 


HAD AN IDEA AS 


D THAT THAT PATENT ULTI 


A YOUNG PI 


ERSON THAT THI 


MATELY BECAME A 


STARTED AND WAS DEVELOPING. 


RODUCT WAS PART OF A COMPANY 
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AND AFTER THAT BECAME A PRODUCT, MS. HOLMES ORGANIZED THE 


THREE DIFFERENT THINGS: THE ASSAYS, THE TESTS; THE HARDWARE; 


FE SOFTWARE. 


ERE WAS A LOT OF PROGRESS IN THE EARLY YEARS. 


KNOW, THERE WAS THE 3 SERIES, THE 1, THE 2, AND THE 


MS. HOLMES SHOWED YOU DURING THE COURSE OF HER TESTIMONY SOME 


EXCITING DEVELOPMENTS. 


DEMONSTRATION IN SWITZERLAND, BUT SHE ALSO TOLD YOU THAT TH 


HAD A LOT OF MAJOR SETBACKS, INCLUDING IN CONNECTION WITH TI 


YOU RECALL THAT I SHOWED YOU A PICTURE OF SOME 


1 SERIES DEVICE, WHERE THE CARTRIDGES COULDN'T MAINTAIN 


SEALANT, AND THEY HAD TO REINVENT THE DEVICES TO ACCOMMODATE 


THAT. 


THEN IN 


EARLY 2010, AS WE DISCUSSED A FEW MOMENTS AGO, 


THERE WAS THIS EXTRAORDINARY BREAKTHROUGH WHERE SCIENTISTS AND 


ENGINEERS IN 


A LARGE NUMBER BEGAN TO BELIEVE THAT THEY HAD 


INVENTED THE TECHNOLOGY THAT WOULD REALIZE THERANOS'S GOAL. 


THAT, AS YOU KNOW, ULTIMATELY BECAME A REAL PRODUCT AS I 


DEMONSTRATED 


TO YOU IN THE PICTURE THAT WAS SHOWN TO YOU DURING 


MS. HOLMES'S TESTIMONY. 


NOW, THE POINT AT WHICH THAT EXCITEMENT ABOUT THAT 


INVENTION WAS CIRCULATING WITHIN THE COMPANY WHERE PEOPLE 


BELIEVED THAT THEY HAD ACTUALLY BROKEN THROUGH AND INVENTED THE 


METHODOLOGY TO DO ANY BLOOD TEST, THAT IS THE MOMENT AT WHICH 
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INAL CONSPIRACY BEGAN WITHIN 


THE GOVERNMENT FOCUSES ON THE PARTNERSHIP THAT THERANOS 


HAD WITH WALGREENS AND SAYS THAT WALGREENS WAS MISLED IN 


MAT! 


ERIAL WAYS BY THERANOS IN ENTERING INTO THAT RELATIONSHIP. 


AND YOU'LL RECALL MR. MIQUELON TESTIFIED, WHO WAS THE CFO 


OF WALGREENS. 


WE DIDN'T HEAR DURING THE CO 


PRESENTATION FROM DR. JAY ROSAN, WHO 


PERSON AT WALGREENS WHO MANAGED THE R 


HAD A LOT OF ME 


RELATIONSHIP AN 


DICAL EXPERTISE. 


URSE OF THE GOVERNMENT'S 


VAS ACTUALLY THE PRINCIPAL 


ELATIONSHIP WITH THERANOS, 


HE BOTH INITIATED THE 


TIME. 


ERSTANDING THE T! 


TERACT 


ED WITH MS. HOLM 


ECHNOLOGY IN ITS CAPACITIES, AND HE 


D HAD THE MOST CONTACT WITH THE COMPANY OVER 


HE PARTICIPATED IN LOOKING AT ALL OF THE TECHNOLOGY, 


ES FOR YEARS THEREAFTER. 


BUT THE PROPOSITION IS THAT THERANOS IN 2010 DEFRAUDED 


WALGREENS. 


COMPANIES, LET ME JUST ASK YOU Al 


BEFORE I GET INTO THE DETAILS OF WHAT HAPPENED BETWEEN THE 


PLAUSIBILITY OF THAT ALL 


WALGREENS, AS YOU ALL KNOW, 


COMPANY. 


ACROSS THE COUNTRY. 


EGATION. 


BOUT YOUR THOUGHTS ABOUT THE 


IS A BIG PUBLICLY TRADED 


IT'S GOT A LOT 


OVERSEAS. 


OF STORES. 


IT OPERATES IN RETAIL 


IT'S AVAILABLE UNDER DIFFERENT BRAND NAMES 


THERANOS AT THIS TIME WAS A 6 YEAR OLD COMPANY WITH A 
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26 YEAR OLD CEO, HAD NO PUBLIC PRESENCE, AND NO RETAIL 


EXP} 


DURING THE COURSE OF THOSE NEGOTIATIONS, 


DURING THE 


YOU EARLIER ABOUT 


THIS SLIDE, ABOUT 


ERIENCE. 


BUT THE 


GOVERNMI 


HOW? 


WELL, 


COURS] 


THAT REPRESENTATION IS NOT ONLY MADE 


ENT SAYS THERANOS CAME 


OF THOSE NEGOTIATIONS. 


THE REPRESENTATION THAT IS THE THIRD ITE 


TO NEGOTIATE, AND 


DEFRAUDED WALGREENS. 


I ALREADY TALK! 


THE GOVERNMENT FOCUSES ON TWO THINGS THAT WERE SAID 


D TO 


THE 10 TO 


15 PHARMACEUTICAL COMPANIES AN 


IN GOOD FAITH, BUT TH 


EVIDENCE IS CONSISTENT WITH IT BEING ACCURATE. 


THE OTHER CLAIM IS THAT THE FIRST BULLET POINT HERE IS 


FALSE, THAT THERANOS COULD RUN COMPREHENSIVE BLOOD TESTS ACROSS 


A WIDE 


RANGE 


NOW, YOU KNO 


OF TECHNOLOGIES. 


V WHERE THAT STATEMENT CAME 


FROM? IT'S FROM 


THE DISCUSSIONS WITH DR. GIBBONS AND OTHERS IN THE EARLY PART 


OF 201 


MADI 


NOW, THE GOVERNMENT SAYS, WELL, YOU SHOULD NOW NOT HAVE 


E THIS REPR 


ESENTATION, 


THAT YOU ACTUALLY OP! 


ERAT IONALIZ! 


BECAUSE AT THAT TIME THE ONLY DEVICE 


ED WAS THE 3 DEVICE, AND THI 


3 DEVICE COULD ONLY DO IMMUNOASSAYS, NOT ALL FORMS OF ASSAYS. 


THEY CAME TO COURT 


UND! 


SO HOW DID 


ERSTOOD TH 


MR. MIQUELON WAS ASKED, 


"WHAT DID YOU UNDERSTAND 


UNITED STAT 


VALGREENS TESTIFY THROUGH MR. MIQUELON WHEN 


IN THIS PROCEEDING TO EXPLAIN WHAT THEY 


ES COURT R 


E R-12670 


EPORTE 


RANOS'S TECHNICAL CAPACITY WAS? 


"RUNS 
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HE SAYS, "MY UNDERSTANDING WAS A PRETTY BROAD RANGE OF 


BLOOD TE 


STS, 


THAT EXACTLY." 


DERSTOOD AND COULD 


ARTICULATE 11 YEARS LATER THAT THERANOS'S CAPACITY IN 2010 WHEN 


HE TALKED WITH THEM WAS TO PERFORM IMMUNOASSAYS, WHICH IS 


CONSISTENT WITH EXACTLY WHI 


TIME. 


WAS 


ERE THERANOS'S 3.0 SYSTEM WAS AT THAT 


HE WAS ALSO ASKED, WELL, DID YOU UNDERSTAND THE TECHNOLOGY 


GOING TO DEVELOP FURTHER INTO FURTHER Gl 


MINILAB? 


IN LIGHT OF WHAT YOU KNO 


ENERATIONS OF A 


HE SAID HE WAS. THE TECHNOLOGY IS ALWAYS AN EVOLUTION. 


HARD TO SEE THAT SERIES OF REPRESENTATIONS TO HIM AS FALSE 


WITHIN THERANOS. 


NOW, I THINK IT'S ALSO 


VY ABOUT THE DI 


EVELOPM 


ENT OF TECHNOLOGY 


TRUE, IF 


VE LOOK AT WHAT MS. HOLMES 


WAS DOING DURING THIS PERIOD, THAT SHE WAS ACTUALLY CLEAR IN 


OTHER PARTS OF THE POWERPOINT AS TO EXACTLY WHAT THERANOS WAS 


PROPOSING. 


IN THAT SAME DOCUMENT, 


SHE DIDN'T PROPOSE AS OF 2010, 


LET'S LAUNCH A BLOOD TESTING SERVICE WHERE WE'RE DOING ALL 


FORMS OF BLOOD TESTING OR ALL TESTS. 


GENI 


SHE PROPOSED THAT A LIMITED NUMBER OF TESTS BE DONE, 


OFFERED LATER THAT YEAR, AND SHE ALSO EXPLAINED THAT THE 


(RT 


ERAL CHEMISTRY, INFLUENZA, AND F 


ILITY, AND THAT TH 


UNITED STAT 


ES COURT R 
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TECHNOLOGY WOULD HAVE TO BE CUSTOMIZED TO GET THERE. 


THAT'S WHERE HER HEAD WAS, AND THAT REMAINED THE CASE 


THROUGHOUT AS 


WHEN SHE 


VAS COMMENTING ON THE 


DRAFT AGREEMENT IN 


CONNECTION WITH THE TECHNOLOGY AND SHE WAS VERY DIRECT IN 


SAYING THIS IS A NEW PRODUCT THAT IS GOING TO BE 


CONNECTION. 


CAPACITIES OF 


THE TECHNOLOGY HAVEN'T EV. 


EPLOYED IN 


WE DON'T KNOW AND CAN'T MAKE COMMITMENTS WHERE THE 


EN YET BEEN, AS SHE 


SAID, CHARACTERIZED. 


NOW, THE IDEA IS THAT WALGREENS WOULD NEVER HAVE ENTERED 


INTO ITS JULY 


2010 AGREEMENT IF IT HAD KNOWN ACCURATELY WHAT 


THERANOS'S TECHNOLOGY 


I THINK IT'S FATRLY CLEAR THE EVIDENC! 


VAS AT THAT TIME. 


E SHOWS IT DID KNOW. 


BUT IN ANY EVENT, WHEN THAT AGREEMENT WAS NEGOTIATED, IT'S 


HARD TO SEE HOW WALGREENS WAS DEFRAUDED. 


I THINK IT'S FAIRLY CLEA 


THE DEAL, 


DEMONSTRATE 


THE EFFECTIVEN! 


REGULATORY AP 


PART OF ITS O 


AND IF, 


BLIGATIONS UNDE 


R THE 


R THAT THEY GOT THE 


BETTER END OF 


THAT WALGREENS MADE A NUMBER OF COMMITMENTS TO IT, TO 


ESS OF ITS TECHNOLOGY, TO OBTAIN 


PROVALS, OTHER THINGS THAT THERANOS HAD TO DO AS 


CONTRACT. 


IF THERANOS COULD NOT PERFORM THAT, 


THEN WALGREENS 


WOULD GET ITS MONEY BACK UNDER THE CONTRACT. 


HARD TO SEE 


NOW, AS YOU KNOW, T 


THERE. THE 


PARTI] 


THAT AS A PROCESS OF DEFRAUDING WALGREENS. 


ES WORKED ON GETTING R 


HE RELATIONSHIP WENT FORWARD FROM 


FADY TO LAUNCH IN A 


RETAIL SYSTEM UNTIL EARLY 2012 WHEN WALGREENS BEGAN TO BECOME 


UNITED STAT 


ES COURT R 


E R-12672 


EPORTE 


RS 
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03:18PM 1 UNCOMFORTABLE WITH THE PROSPECT THAT DEVICES MIGHT BE LAUNCHED 


03:18PM 2 IN ITS STORES WITHOUT YET HAVING FDA APPROVAL. 


03:18PM 3 THE PARTIES DECIDED TO GO TO THE PHASE I, PHASE II MODEL, 
03:18PM 4 WHICH THEY -- WHICH THERANOS DISCLOSED TO THE FDA, THE CONCEPT 


03:18PM 5 BEING PHASE I IS TESTING IN THE CENTRAL LAB AFTER THE BLOOD IS 


03:18PM 6 DRAWN IN THE STORES, PHASE II BEING BLOOD IS DRAWN IN THE 


03:18PM 7 STORES AND THAT TESTING IS PERFORMED ON SITE AT THE STORES. 


03:18PM 8 THAT CHANGE, LADIES AND GENTLEMEN, WAS FOUNDATIONAL, I 


03:19PM 9 THINK, TO A LOT OF THE CONFUSION THAT HAS PERVADED THIS CASE, 


03:19pm =610 BECAUSE IT'S CLEAR THAT WHEN MS. HOLMES WAS TALKING ABOUT 


03:19pm =o 11 THERANOS TECHNOLOGY, SHE WAS TALKING ABOUT THE 4.0 SYSTEM AND 


03:19pm) =12 ITS FULL IMPLEMENTATION AND ITS FULL CAPACITY. 


03:19eM) «613 NOW, AFTER THE CONTRACT WAS ENTERED AND AFTER THESE 


03:19pm =14 MODIFICATIONS TO THE CONTRACT WERE NEGOTIATED, THE LONG PROCESS 


03:19pm «615 OF DEVELOPING THAT TECHNOLOGY, YOU SAW THAT IN LATE 2010 


03:19pm «616 MS. HOLMES REPORTED TO THE BOARD THAT THIS NEW TECHNOLOGY WAS 


03:19PM =o 17 BEING DEVELOPED, ALL OF THE CAPACITIES OF THE TECHNOLOGY, WHAT 


03:19pm «618 IT WOULD TAKE, YOU SAW THAT THE RESEARCH AND DEVELOPMENT TEAM 


03:19pm «619 AT THERANOS WAS RESTRUCTURED, THAT A HUGE AMOUNT OF EMPLOYEES 


03:19pm) =.20 WERE ADDED TO DEVELOP THIS TECHNOLOGY. 


03:19PM = 21 AND YOU SAW THAT BY THE TIME THAT PROCESS WAS IN FULL 


03:19PM =.22 GEAR, MS. HOLMES WAS RELYING ON A LARGE NUMBER OF VERY HIGHLY 


03:20~EM «23 QUALIFIED SCIENTISTS TO LEAD THAT R&D EFFORT, MOSLEY PH.D.'S, 


03:20PM 24 BUT OTHERS WITH SKILLS IN OTHER AREAS. I'VE GIVEN YOU THE 


03:20pm) =25 EXHIBIT NUMBERS FOR SOME OF THE IMPORTANT DOCUMENTS AS TO WHAT 
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YOU'VE HEARD HIS NAME 


DIVIDUALS AS TO 


THAT WO 


VHAT HAPPEN 
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E MOST KNOWLEDGEABLE ON 


ED WITH RESPECT TO 


ULD BE DANIEL YOUNG. 


NOLOGY, WELL, 


THROUGHOUT THE 


HE APPEARS ON SOMETHING LIKE 200 EXHIBITS 


THE CASE. 


HE WAS EFFECTIVELY THE 


COURS! 


OF THE CASE. 


95 


DURING THE COURSE OF 


CHIEF TECHNOLOGY OFFICER OF 


THERANOS DURING 


THIS PERIOD. 


AND HE OVE 


YOU DID NO 


MS. HOLMES THAT 


ON THE FING 


RST 


E EXCEPT THROUGH THOSE 


RSAW AND 


DEVELOPED AND REPORTED TO MS. 


EATEDLY AS TO WHAT THERANOS'S T 


T HEAR FROM 


EMATLS IN WHICH HE 


ECHNOLOGY WAS CAPABLE 


DR. YOUNG DURING THE 


HOLMES 


OF. 


COURSE OF THE 


REPORTED TO 


200 ASSAYS 


ICK, FOR EXAMP] 


RESPECT TO THE 


HE WAS NOT 


TESTIMONY WOULD BE WITH RESPECT TO TH 


VOULD BE AVAILABLE IN THE CLIA LAB 


iE; 


ABOUT DEVELOPMENTS WITH 


HARDWARE 


EIVICE. 


CALLED, AND SO YOU DON'T KNOW WHAT HIS 


ERANOS'S TECHNOLOGY. 


BUT YOU KNOW WHAT HE SAID IN REALTIME, AND YOU KNOW WHAT 


MS. HOLMES TESTIFIED TO AS TO HER UNDERSTAND] 


CAPACITIES. 


NOW, 


VENOUS DRAW PER! 


I MENTIONED TO YOU A FE 


[ING OF THOSE 


VY MOMENTS AGO, WHY DID THE 


CENTAGE BECOME HIGHER THAN WHAT WAS EXPECTED? 


AND I THINK THAT REALLY RESULTS FROM ANALYTICAL ERROR, 


ALTHOUGH I THINK THE PEOPLE AT THERANOS WI 


ERI 


E VERY SMART. 


SOMETIMES YOU CAN MAKE AN ERROR THAT IS VERY BASIC. 
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IT WO 


ULD OFFER IN ITS STORI 


THE PEOPLE ACTUALLY ORDER, 


ANALYSIS AND HE SAID, 


WELL 


96 


U FOR THE TESTS 


ES, IT TRIED TO ANALYZE WHAT TESTS 


AND 


, LE WE VALIDATE ABOUT 


WE'LL 1] 


E OFFERING ABOUT 90 


ORDERED, AND IF WE 


DR. YOUNG PERFORMED THAT 


43 TESTS, 


PERCENT OF THE TESTS THAT ARE 


OF THE 


RETAIL TESTS THAT ARE ACTUALLY OFFERED. 


AND THERANOS WENT TO WORK ON THAT. 


DO 102, WE'LL BE COVERING ABOUT 96 PERCENT 


AS IT TURNED OUT, THAT ASSUMPTION AS TO HOW THE PROCESS 


WOULD 


FAITH 


SO THERANOS WENT A! 


WORK 


VAS WRONG, BUT I THINK THAT WAS |! 


ELIEVED IN GOOD 


AND ANALYZED BY DR. YOUNG IN GREAT DETAIL. 


BOUT DEVELOPING THOS! 


PERIOD BEFORE THE LAUNCH. 


AS YOU HEARD BOTH FROM DR. 


SAW IN THE 


DOCUMENTS, THERANOS HAD A VERY RIGO. 


-- FROM MS. GANGAKHI 


E ASSAYS IN THE 


iDKAR AND 


ROUS PROCESS FOR 


DEVELOPING AND VALIDATING ITS ASSAYS IN RESEARCH AND 


DEVELOPMENT. 


MS. HOLMES WAS R 


ECEIVING REGULAR UPDATES Al 


WHAT HAPPENED DURING THE COURSE OF THOSE VALIDATIONS. 


YOU'LL RECALL SHE 


WE VALIDATED THIS NU 


REC] 


EIV} 


(D A NUMBER OF EXC! 


ER, 


EL SPREADSHEE 


VE VALIDAT! 


‘D THIS NUMBER, THIS NUMBE 


IS READY, TO THE POINT W. 


ASSAYS WERE REPORTED AS 


IMPORTANTLY ALSO, T 


MANUFACTURING UNIT WH 


THEIR OWN DEVICE IN HOUSE, AND T 


(RE ULTIMATELY ALMOST Al 


BEING VAI 


,IDATED. 


HERANOS 


ERE THEY WOULD DO THI 


LL OF THE 


DECIDED TO ACTUALLY BUILD A 


EIR MANUFACTURING FOR 


HAT HAPPENED DURING THIS 
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PERIOD. 


ALL OF THAT WAS A HUGI 


TO MS. HOLMES DURING THIS PERIOD WAS IT 


SAYS, CERTAINLY T 


E AMOUNT OF ACTIVITY. 


THE COMPANY WAS H 


DEVICE. 


AND BECAUSE OF THAT, 


ORIGINALLY WHEN 


RADI 


THE 


WE'LL JUST TAKE 


MANUFACTURE 


WILL RUN THE 


CENTRAL LAB. 


AND WI 


THI 


HRATIVELY, AS 


HERE WERE ISSUES, BUT THE REPORTING 


97 


REPORTING 


MR. SCHENK 


WAS THAT 


ED TOWARDS FINALIZATION OF A 4.0 SERIES 


PLAN THAT WAS DEVELOPED 


THERANOS WAS GOING TO OPERATE A CENTRAL LAB WAS 


E WILL PUT THI 


TESTS ON THOSE IN 


EM IN THE Cl 


ENTRAL LA! 


DIVIDUAL DEVICES WIT 


ALL OF THE INDIVIDUAL DEVICES THAT WE 


B, AND WE 


HIN THE 


NOW, AS THIS DIAGRAM, EXHIBIT 7272, SHOWS, THEY BEGAN TO 


WORK ON THAT PLAN 


AND WHAT HAP 


PENED AS A RI 


WELL, A NUMBER OF THINGS HAPPENED IN TERMS OF T 


OF HOW USING INDIVIDUAL SERIES 4 DI 


EVICES IN A Cl 


ESULT OF THEIR WORK ON THAT PLAN? 


HEIR REALT ZATION 


ENTRAL LAB WAS 


NOT SENSIBLE OR THE BEST 


WHY? THE 


4 SERIES DEVICE WORKS GR 


OF CARE. SOM 


BLOOD IS PUT 


iBODY COULD 


HAVE 


THEIR 


VAY TO OPERATE THAT LAB. 


ARE GENERATED. 


BUT THE DEVI 


CE 


TAKES A WHILE TO RUN. 


POINT OF CARE WHE 


PATIENT GETS TESTE 


RI 


orl 
G 


UNITED STATES COURT REPORTE 


TEN CUSTOME! 


BLOOD DRA 


RS MIGHT COME 


EAT WHEN IT'S AT A POINT 


VN, AND THEIR 


RIGHT IN THE DEVICE, THE TEST RUNS, THE RESULTS 


SO IT'S FINE AT THE 


IN ONE 


= 
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DAY AND ON 


AND ANOTHER PATIENT GETS TESTED AT A 
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BUT AT A CENTRAL LAB, THE SAMPLES WOULD ALL ARRIVE AT THE 


SAME, TIME 


, AND LITERALLY A PROCESS WOULD BE 


REQUIRED WHERE 


THOSE INDIVIDUAL SAMPLES WERE MOVED, SOMETIMES TENS OF 


THOUSANDS 


MOVE THEM 


THAT ] 


OF SAMPLES WERE EXPECTED, AND THEY WERE EXPECTED TO 


ACROSS A LAB AND PERFORM TESTING. 


ECAME IMPRACTICAL AND THEY START 


ED TO LOOK FOR, IS 


THERE A WAY, WHILE WE'RE OPERATING A CENTRAL LAB, THAT WE CAN 


DO THIS IN A MORE EFFICIENT WAY? 


AND WHAT DID THAT RESULT IN? 


LADIES AND GENTLEMEN, YOU'VE 


HEARD FROM MS. HOLMES THAT THEY BEGAN TO LOOK AT COMMERCIAL 


MACHINES AN 


CAN RUN SMALL SAMPLES ON THEM? 


D ASK, CAN WE MODIFY THESE IN SOME WAY SO THAT WE 


THOSE MODIFICATIONS. 


AND THEY WERE ABLE TO DESIGN 


DR. ROSENDORFF TESTIFIED HE WAS AWARE OF THAT. MANY 


OTHERS WITHIN THERANOS WERE AWARE OF IT. IN FACT, NO ONE 


WITHIN TH 


BRANOS TESTIFIED THAT THEY HAD ANY 


THAT PROCESS BEING USED. 


AND MS. HOLMES AND MR. BALWANI CAME TO 


THIS WAS AN INGENIOUS INVENTION THAT TH 


DISCOMFORT ABOUT 


BELIEVE THAT WHILE 


ERANOS HAD COME UP WITH, 


IT WAS ALSO AN INVENTION THAT WAS AN INCREDIBLY IMPORTANT TRADE 


SECRET. 


WHY? 


WELL, MODIFIED MACHINES WERE BASED ON COMMERCIAL 


MACHINES THAT ANYONE ELSE COULD BUY, AND IF 


THAT THOSE DEVICES COULD BE MODIFIED TO RUN 


A COMPETITOR KNEW 


THE TYPES OF SMALL 
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SAMPLES THAT THERANOS WAS RI 


FINGERSTICK BUSINESS, WHI 


ETH] 


UNN 


99 


ING, THEN THEY COULD TAKE THE 


ER IT BE QUEST OR LAI 


ALRE 


DY HAD ALL OF THE INFRASTRUCT 


URE TO RUN A L 


AB 


BCORP, WHICH 


BUSINESS, OR 


AD WHETHER IT EVEN BE WALGREENS ITSELF, WHICH MIGHT SAY, 


DO WE NEED TO HAVE TH! 


ERANOS WHEN WE CAN USE A CENTRAL LAB 


WITH THIS NEW FORM OF TECHNOLOGY. 


CONTRARY TO WHAT MR. SCHENK TOLD YOU THIS MORNING, TH 


EVIDENCE IN THE CASE IS CLEAR THAT INSIDE THERANOS THEY THOUGHT 


THIS WAS AN INCREDIBLY IMPORTANT AND INCREDIBLY VALUABLE TRADE 


SECRET THAT NEEDED PROTECTION. 


LOOK AT THIS EMAIL F 


TALKI 


NG ABOUT THE MODIFIE 


D DEVICES. 


ROM MR. BALWANI IN MAY OF 2014 JUST 


HE SAYS THIS IS A BIG 


COMPETITIVE ADVANTAGE. 


TRADE SEC! 


ET. 


DO THAT BECAUSE 


TO PROTECT IT. 


AND HE WANTED FURTHI 


DOCUMENTS. 


ONCE 


NOW, 


TRADE SECRET, HOW DO YOU HAVE 


WELL, MS. HOLMES HAD RECEIVE 


HE SAYS THER! 


WE'VE HAD MASS] 


YOU BEGIN TO TREAT SOM 


ER SIGNATURI 


E'S NO ONE IN THE 


[VE TRIAL AND ] 


ES ON TRADE 


ETHING LIKE 


HE TALKS ABOUT KEEPING EVERYTHING AS A 


INDUSTRY WHO CAN 


ERROR AND WE NEED 


SECRET 


THIS AS A 


TO BEHAVE? 


Ez 
an) 


REPARE 


HAT WHEN SHE ASKED THAT A POLICY BE 


THERE WAS -- WITHIN THE DRAFT 


PRI 


UNITED STATES COURT R 


-- TO PRESERVE ITS TRADE SECRETS. 


EPORTE 


E R-12678 


RS 


EPARED FOR THE 


D GUIDANCE IN CONNECTION WITH 


COMPANY, 


POLICY THAT WAS SENT TO HER, 


GOT A BASIC OUTLINE OF WHAT THE COMPANY HAD TO DO TO 
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YOU SAW THAT IN 


EXHIBIT 15055. 


AND MR. DOYLE, WHO WAS AN ATTORNEY 


WORKI 


CASES WHERE OUR PATENTS ARE PEN 


NG ON THIS POLICY, REPORTE 


ANOTHER CRITICAL LAYER OF PROTECTION. 


AND HE CHARACTE 


RIZED, WHY IS SOMET 


SOMETHING IS A TRADE 


IT SECRET AND BECAUSE IT'S REALLY VALUABLE. 


SECRET BECAUSI 
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AT THE 


D AS PART OF THE DRAFT THAT IN 


DING, TRADE SECRETS PROVIDE 


HING A TRADE SECRET? 


EF THE OWNER HAS TO KEI 


IT'S CLEAR THAT 


THE MODIFIED MACHINES WERE REALLY VALUABLE, AND SO THERANOS 


DETERMINED THAT IT HAD TO KEEP IT SECRET. 


THE QUESTION IS 


YOU HEARD MR. 


LEACH IMAGINE 


, TO WHOM CAN YOU DISCLOSE 


THIS? 


PARTIES YOU COULD DISCLOSE IT TO IF THEY JUST SIGNED AN 


AGREEMENT. 


BUT WHAT THIS MEMO FROM MR. DOYLE 


DEFINING CHARACTERIS 


SAYS IS THAT THE 


00 


COMPANY WHO WAS 


THAT THERE WERE A LOT OF THIRD 


TIC OF A TRADE SECRET IN FACT IS THAT IT IS 


NEVER 


DISCLOSED PUBL 


ICLY. 


THAT'S 


RESPECT TO THESE MODIFIED MACHINE DEVIC 


AND THEN YOU HEARD DURING THE COURSE OF THE 


HOW ZEALOUS THERANOS THOUGHT IT HAD TO BE WITH 


ES. 


CASE 


KNOW, SOME CRITICISM OF SOME OF THE INTERNAL SECURITY 


PROCEDURES AND SO FORTH AT THERANOS. 


SEEING MR. 


DIDN'T COME FROM SOME 


DESIRE ON MS. HOL 


CRIMINAL SECRET. 


UNITED STATES COURT REPORTE 


YOU KNOW AS A RESULT OF 


DOYLE'S COMMUNICATIONS TO MS. HOLMES THAT THAT 


ES'S PART TO KEEP SOME 
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O01 


IT CAME FROM THE FACT THAT THEIR TRADE SECRET POLICY 


REQUIRED THEM TO PRESERVE THIS AND OTHER TRADE SECRETS. 


NOW, I THINK THAT THE ONLY ANSWER THAT THE GOVERNMENT HAS 


TO THIS IS THAT THEY SAY, WELL, YOU COULD HAVE GOTTEN PEOPLE TO 


SIGN NONDISCLOSURE AGREEMENTS, AND YOU COULD HAVE ASKED THEM TO 


BE BOUND BY THE SAME PROTECTIONS YOU ARE. 


IT DON'T THINK THERE'S MUCH EVIDENCE FOR THAT EVEN AS A 


PRACTICAL MATTER IN THE REAL WORLD. 


I DON'T THINK IF YOU LOOK 


AT THE DISCUSSION THAT MS. HOLMES DESCRIBED IN THE BOARD 


MEETING WHEN THIS ISSUE CAME 


UP, SENA 


TOR NUNN, WHO WAS A BOARD 


MEMBER AND SERVED ON THE COCA-COLA BOARD, AND HE SAID THIS IS 


JUST LIKE THE SECRET FORMULA FOR COCA-COLA. I DON'T THINK 


COCA-COLA IS SIGNING NONDISCLOSURE AGREEMENTS WITH BURGER KING 


AND MCDONALDS AND THE OTHER PLACES THAT IT HAS PARTNERSHIPS TO 


SELL ITS PRODUCT CONTENT TO 


KEEP THAT TRADI 


EF} SECRET MERELY BY 


THE FACT THAT THEY AS AN OUTSIDER HAVE SIGNED A CONFIDENTIALITY 


AGREEMENT . 


NOW, WHERE DID MS. HOLMES DISCLOSE THIS? DID SHE TRY TO 


EP IT A SECRET TO HERSELF? 


THAT'S WHAT THE GOVERNMENT'S PRESENTATION TO YOU WOULD 


SUGGEST, THAT BECAUSE THIS WAS A CRIME, 


TO KNOW. 


SHE DIDN'T WANT ANYONE 


WELL, THE EVIDENCE SUGGESTS THAT SHE DID DISCLOSE IT IN 


EE PLACES, AND THOSE THRE 


RACTERISTIC. 


UNITED STAT! 


E PLACES HAD A COMMON 


ES COURT R 


E R-12680 


EPORTE 


RS 
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02 


THE FIRST PLACE SHE TALKED ABOUT IT IS IN CONNECTION WITH 


THE BOARD MEETING THAT FOLLOWED THE LAUNCH WITH WALGREENS. AND 


YOU WERE SHOWN THE MINUT 


ES OF THAT MEI 


ETING IN WHICH IT'S 


COMPETITIVE REASONS. 


RECORDED THAT MS. HOLMES TALKED TO THE BOARD ABOUT TRADE SECRET 


ELEMENTS OF THE COMPANY'S WORK AND CERTAIN MATTERS THAT WERE 


DISCUSSED NEEDED TO BE PROTECTED FROM DISCLOSURE FOR 


WE THEN LOOKED AT THE ATTACHMENT TO THAT AND AMONGST THOSE 


TRADE SECRETS DISCUSSED AT THAT TIME WAS THE INVENTION 


ASSOCIATED WITH THE MODIFIED DEVICE. 


THE GOVERNMENT'S ANSWER TO THAT IS THAT IT SUGGESTS THAT 


GENERAL MATTIS DIDN'T RECALL THAT, AND I DON'T QUESTION THAT. 


I THINK GENERAL MATTIS'S TESTIMONY WAS THAT THIS WAS HIS FIRST 


FLIGHT TO PARTICIPATE IN THAT BOA 


BOARD MEETING AT THERANOS; THAT HI 


BETING; AND HE TESTIFIE 


D TAKEN AN ALL-NIGHT 


IT WAS ACTUALLY POSSIBLE EVEN THAT HE WASN'T AT THAT BOARD 


MEETING. 


SO I DON'T THINK THAT GENERAL MATTIS'S LACK OF 


RECOLLECTION IS IN CONTRAST WITH WHAT MS. HOLMES SAID. I THINK 


IT REFLECTS WHERE HE WAS IN HIS SERVICE 


TIME. 


YOU KNOW THAT TH 


EF} MODIFIED DEVICE 


AT THERANOS AT THAT 


(RE DISCLOSED TO THE 


FOOD AND DRUG ADMINISTRATION. 


WHY? THAT'S A Li 


EGAL REQUIREMENT IMPOSED IN THAT 


CIRCUMSTANCE. YOU CAN'T BE DISHONEST 


IF THE FDA ASKS YOU TO 


UNIT 


ED STATI 


ES COURT R 
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DEVICES WHICH YOU'RE USING. 
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03 


AND YOU ALSO SAW WITH CMS THAT THERANOS DISCLOSED THAT 


THEY WERE PERFORMING BLOOD TESTS ON THIS FORM OF TECHNOLOGY. 


NOW, THE, THE PROPOSAL OF THE GOVERNMENT IS THAT, WELL, 


EVEN THOUGH THIS WAS A TRADE 


WAY TO DISCLOSE IT TO YOUR INVESTORS. 


BUT THE 


SECRET, YOU SHOULD HAVE FOUND SOME 


EVIDENCE SUGGES 


TS AT THE 


TIME 


THAT THE INVESTORS 


WERE VERY WELL AWARE THAT THERANOS HAD TRADE SECRETS OF WHICH 


THEY DID NOT 


LET'S LOOK AT THIS EMAIL FROM M 


EF ABOUT 


THEY SPENT TOO MUC. 


HAVE KNOWLEDGE. 


MS. HOLMES IN 


R. MOSLEY REACTING TO AN 


"THE NEW YORKER." 


SAYS, YOU KNOW, I THOUGHT THE 


PIECE WAS POSITIVE, BUT 


H TIME SPECULATING AS TO WHY YOUR TECHNOLOGY 


IS CONFIDENTIAL, WHICH SHOULD BE OBVIOUS TO ANYONE. 


THAT'S A 


COMMENT FROM MR. MOSLEY, WHO IS ONE OF THE 


INVESTORS YOU SAW TESTIFY HERE. 


NOW, AFT! 


ER THE DECISION WAS MADE TO USE THESE MODIFIED 


MACHINES, THE SHIFT IN FOCUS CAME IN CONNECTION WITH THE 4 


SERIES. I TALKED ABOUT THAT WITH YOU A LITTLE EARLIER IN MY 


PRESENTATION. 


AT THAT POINT THERANOS'S FOCUS WAS NOT TO GET THE 4.0 


DEVICE INTO THE LAB. IT WASN'T READY AT THE TIME OF THE LAUNCH 


WITH WALGREENS, AS MS. HOLMES TOLD YOU. 


AND THERANOS DECIDED THAT THE PATH THAT IT WOULD PURSUE 


WITH THE 4.0 DEVICE WAS TO GET AF 


UNITED STAT! 


ES COURT R 


E R-12682 


EPORTE 


PROVAL FROM THE FDA AS SOON AS 
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VHEN IT ACHIEVED THAT, 


04 


IT 


COULD TAKE 


THOSE DEVIC! 


NOW, WALGREENS DID LAUNCH IN SEPTEMBER OF 2013. 


ES AND THEN DEPLOY TH 


EM IN THE STORE. 


THERI 


A LOT OF FOCUS ON DATES IN CONNECTION WITH THIS LAUNCH. 


I THINK IT'S FATR TO SAY, WITHOUT CHARACT! 


THAT THE LAUNCH OF SERVICES IN SE 


LIMITED LAUNCH WHERE IT WAS FRI] 


USE THE SERVICES. 


EN 
Ei 


PTEMBER WAS A SOFT 


DS AND FAMILY WHO WERE ABLE 


ERIZING THINGS, 


LAUNCH OR A 


YOU SAW THAT VERY FEW PEOPLE WERE ACTUALLY 


BEING TESTED AT THAT TIME. 


THERANOS WORK 


ED ON A MARKETING PITCH WITH CHIAT/DAY, YOU 


HEARD TESTIMONY ABOUT THAT, AND THEIR ADVICE WAS THAT THERANOS 


OUGHT TO HAVE 


PUBLICITY WHICH EXPLAINED WHAT THI 


WHY? 


RETAIL STORE. 


THERANOS WAS IN WAI 


AND IF YOU WALK INTO A WALGRI 


GREENS. 


EENS AND YOU Gl 


ERANOS WAS. 


VELL, THERANOS WAS LAUNCHING AS PART OF ANOTHER 


ET A BLOOD TEST, 


UNLESS IT WAS THOUGHT OF AS A SEPARATE BRAND, PEOPLE LOSE TRACK 


OF YOU. 


TESTS. 


SO THE WORK |! 


NEWSPAPER ARTICLI 


THEY THOUGHT IT WAS WALGRE!] 


EGAN TO TRY TO PUBLICIZE 


ES AND SO FORTH, AND THE 


ENS WHO WAS PERFORMING THE 


THERANOS THROUGH 


FIRST OF THOS! 


ARTICLES IS THE ARTICLE THAT WAS WRITTEN BY JOSEPH RAGO IN THE 


FALL OF 2013. 


THAT'S THE 


THE TIME OF TH 


NOW, 


LAUNCH. 


EXPLANATION FOR WHAT HAPPENED PRIOR TO AND AT 


UNITED STATES COURT REPORTE 


E R-12683 


RS 


YOU KNOW THAT THERANOS DID LAUNCH, AND THERE WAS 
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05 


TESTIMONY IN THE CASE BY MR. JHAVERI THAT AT SOME POINT, IN HIS 


PERCEPTION, THE ROLLOUT OF STORES RUN BY THERANOS WITHIN 


WALGREENS WAS SLOWING AND THAT IT WASN'T GOING TO RECOVER DUE 


TO VENOUS DRAWS. 


LET ME COMMENT ON THAT A BIT. I THINK IT'S 


UNDERREPRESENTATION OF THE RECORD. 


MAY] 


FIRST OF ALL, WHEN MR. JHAVERI INTERACTED WITH MS. HOLMES, 


ALL OF THE INTERACTIONS WERE VERY POSITIVE AND OPTIMISTIC AS IN 


THIS EMAIL THAT HE SENT TO HER IN SEPTEMBER OF 2014, WHICH IS 


PRECISELY THE TIME IN WHICH HE SAYS THAT THE LAUNCH WAS BEING 


SLOWED. 


BUT LET ME PUT THIS WHOLE DEBATE AND DISCUSSION IN A 


BROADER CONTEXT WITH RESPECT TO SOMETHING THAT MR. SCHENK DID 


NOT MENTION AS PART OF HIS REMARKS. 


VALGREENS AND THERANOS HAD A CONTRACT UNDER 


WHICH THERANOS 


WAS TO LAUNCH IN 3,000 STORES IN THE 24 MONTHS FOLLOWING 


DECEMBER 31ST, 2013. THEY HAD AGREED THAT THE ROLLOUT WOULD 


CONSIST OF 3,000 STORES IN THAT TIMEFRAME. 


THERE WAS A LITTLE BIT OF A MODIFICATION IN 


THAT NUMBER 


OVER TIME. IN MARCH OF 2014, THE NUMBER WAS LOW 


500 BASED ON, BASED ON PROGRESS AND DECISIONS AS 


GEOGRAPHY THE ROLLOUT WOULD TAKE PLACE IN. 


ERED TO ABOUT 


TO WHAT 


BUT ALL OF THIS WAS GOVERNED NOT BY THE PERCEPTIONS OF ONE 


EMPLOYEE OF WALGREENS OR THE TESTIMONY OF SOMEONI 


EH TODAY, IT WAS 


DEFINED BY THIS CONTRACT WHICH DISCUSSED WHAT THE EXPECTATIONS 


UNITED STATES COURT REPORTERS 


E R-12684 
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OF THE PARTIES WERE. 


NOW, MR. JHAV. 


TESTIMONY WAS, WELL, IF THE PERCENTAGE OF VENOUS DI 


WELL, THE CONTRACT DIDN'T CONTAIN ANY LANGUAGI 


06 


ERI, THE BASIC THRUST OF MR. JHAVERI'S 


RAWS IN OUR 


STORES DIDN'T GO DOWN, WE WEREN'T GOING TO CONTINUE TO ROLLOUT. 


OR ANY 


REQUIREMENT THAT THERANOS MEET A CERTAIN NUMBER OF TESTS. 


THERE WAS NOT A METRIC THAT WAS DEFINED | 


PARTIES AT ALL A 


BETWE! 


EN THE 


S TO WHETHER STORES WOULD CONTINUE 


TO ROLLOUT. 


IT WASN'T IDENTIFIED AS ANY KIND OF PERFORMANCE STANDARD 


THAT THERANOS HA 


AS PART OF MR. JHAVERI'S DISCUSSIONS WITH MR. BAI 


MS. HOLMES, 


BETWEEN WALGREEN 


RECALL, SHE WAS 


WHICH COMMENTED ON THE EXPERIENCE OF PATIENTS WHO VISITE 


D TO MEET. IT IS SIMPLY AN ISSUE THAT CAME 


WANT. 


IN FACT, UNDERSTOOD THAT THE PARTNERSHIP 


S AND THERANOS WAS GOING WELL. 


IN 


2014, AS YOU 


SENT THESE ESE CUSTOMER FE 


EDBACK SLIDES 


WALGREENS STORES. 


THE OVERALL 


EXPERIENCE OF THOSE 


ABOUT 4.85 OUT O 


AND WITH RE 


FS 


ENTS WAS EXCELLI 


SPECT TO MR. JHAVERI'S COMMEN 


IS ABOUT HIS 


INTERACTIONS WITH MR. BALWANI, MS. HOLMES CONTINUED TO ENGAGE 


WITH WALGREENS EXECUTIVES HERSELF. SHE TESTIFIED ABOUT HER 


MEETINGS WITH MR 


. GOURLAY. 


THE GOVERNMENT SAYS THAT SHE KNEW THAT STORES WEREN'T 


GOING TO CONTINU! 


RECEIVED IN NOVE 


FE TO ROLLOUT BECAUSE OF ONE T! 


MBER OF 2014, ONE TEXT THAT S 


EXT THAT SH 


HE RECEIVED FROM 


UNITED STATES COURT REPORTERS 
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HEY HAVE REPEATEDLY SHOWN. 


WHAT DO WE KNO 


THAT TWO WEEKS LAT 


INDIVIDUAL TO WHOM MR. JHAVERI REPO. 


THEY AGREED AT THAT 


ROLL 


INVESTORS WHO WERE THE SUBu!I 


R MS. HOLMI 


ES HAD A M 


VY ABOUT THE TIMING OF THAT TEXT? 
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07 


WE KNOW 


EETING WITH AN 


MEETING THAT TH 


, OUT IN WALGREENS STORES. 


THE COURSE OF THIS CASE. 


THERE SIMPLY IS NOT EVIDENCE 


THOUGHT THERE WAS NOT GOING TO BE 


NOW, 


MS. HOLMES WITHIN THERANOS, 


ERANOS WOULD CONTINUE 


THIS IS WELL AFTER ANY OF 


RTED IN WALGREENS, AND THAT 


TO 


THE 


ECT OF TESTIMONY TESTIFIED DURING 


THAT MS. HOLMES IN 


MS. HOLMES WERE A C 


VANT TO ASK A QUESTION OF YOU TO CONSI 


KIND OF A BOARD OF 


APPOINT CRONIES OR E 


YOU WOULD THINK SO. 


BUT SHE APPOINTED THESE PEOPLE, 


BUT NOT WITH THE 


DIRECTORS WOULD SHE APPOINT? 


PLE WHO MIG 


201 


EMPLOYEES. 


AN INCREDIBLY ILL 


A WALGREENS PARTNERSHIP. 


I WANT TO ASK A BASIC QUESTION ABOUT THE CONDUCT OF 


DER AS TO IF 


RIMINAL, AS THE GOVERNMENT ALLEGES, WHAT 


WOULD SHE 


HT FOLLOW HER INSTRUCTIONS? 


USTRIOUS 


GROUP OF PEOPLE, 


IN T 


INDUSTRY, 


EF MEDICAL IND 


WHO HAD EXPERI 


ENCE OVER TIME IN THE 


TECHNOLOGY 


MANY, MANY 


DIFFERENT AREAS T 


UST! 


AND IN WHICH SHE 


COULD GI 


RY, 


IN GOVERNMENT, IN RETAIL, 


E'T CANDID AND DIRECT FEEDBACK. 


HAT TOUCHED ON THERANOS'S OPERATION 


GENERAL MATTIS TESTIFIED THE BOARD WAS VERY ENGAGED, THEY 


WERE VERY STRONG INDIVIDUALS, THEY GAVE FEEDBACK, THI 


CAPABLE OF ASKING QUESTIONS. 


UNITED STATES COURT REPORTE 
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IT'S CLEAR FROM THE BOA! 


AS 2010. 
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RD DOCUMENTS OVER TIME THAT THE 


BOARD WAS TOLD ABOUT THE DEVELOPMENT 


THEY SAW THE INSIDE OF THE 


OF THE 4.0 SERIES AS EARLY 


JUST AS YOU HAVE 


DEVICE, 


SEEN DURING THE COURSE OF THIS TRIAL. 


NOW, 


I WANT TO ASK A QUI 


IN CONNECTION WITH UND! 


ESTION WITH RESPECT TO THE 


LIST OF 


INDIVIDUALS THAT YOU LOOKED AT. 


ERTAKING HI 


THAT SHE WOULD ASSEMBLE THAT GRO 


U 


DO YOU THINK THAT MS. HOLMES, 


‘R WORK AT THERANOS, DECIDED 


P OF INDIVIDUALS FOR PURPOSES 


OF CONDUCTING A CRIMINAL CONSPIRACY? 


THAT SEEMS TO ME, 


LADIES AND GENTLEMEN, TO BE VERY, VERY 


UNLIKELY. 


AND THAT'S AN ADDITIONAL JUDGMENT OF HER INTENT THAT 


YOU CAN CONSIDER AS PART OF YOUR DELIBERATIONS. 


YOUR HONOR, I'M AT SORT OF A BREAKING POINT THERE. 


YOU WANTED TO BREAK AT 


THE 


COURT: 


3:45. 


WELL, LET'S DO THAT. 


I KNOW 


LET'S TAKE OUR 


EVENING BREAK NOW IF THIS IS A GOOD TIME FOR YOU, MR. DOWNEY. 


VE'LL DO THAT AND 


WE'LL RESUME AGAIN AT 9:00 A.M. 


TOMORROW, 


LADIES AND GENTLEMEN. 


GENTLEMEN, AND WE'LL CONTINUE 


VE'LL RESUME AGAIN TOMO 


RROW AT 9:00 A.M., 


LADIES AND 


VITH CLOSING ARGUMENTS THEN AND 


ANY REBUTTAL THAT THE GOVERNMENT HAS. 


IT's 


SO DURING THE 


oT 


BREAK, D 


EVER MORE IMPORTANT NO! 


ARGUMENTS TO AVOID, DO NOT 


IN ANY WAY TRY TO INFORM YO 


7 


THAT YOU'RE 


RING THE EVENING, PLEASE AGAIN -- 


IN THE MIDDLE OF 


UNITED STAT! 


ES COURT R 


DISCUSS, DO NOT READ, LISTEN TO, OR 


URSELVES ABOUT ANY INFORMATION ABOUT 


EPORTE 


RS 
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THIS CASE OTHER THAN WHAT YOU'VE LEARNED HERE IN THIS 


COURTROOM. 


TOMORROW MORNING 


NOT ANY OF THAT HAS HA 


I WILL ASK YOU THE QUESTION OF WHETHI 


SO ANYTHING FURTHER BEFORE WE BR 


MR. DOWNEY: 


THE COURT: 


MR. SCHENK: 


THE COURT: 


MR. SCHENK? 


ALL RIGHT. 


A GOOD EVENING. 


NO, YOUR HONOR. 


PPENED AS TO EACH OF YOU. 


RAK FOR THE AFTERNOON? 


NOT FROM US, YOUR HONOR. 


WE'LL BREAK THIS AFTERNOON 


SEE YOU TOMORROW MORNING, LADIES AND GENTLEMEN. 


OUT AT 3:44 P.M.) 


THE COURT: 


ALL RIGHT. 


PLEASE BE SEATED. THANK 


BEFORE WE RECESS FOR THE DAY, LET ME 


ECORD SHOULD REFLECT THAT OUR JURY HAS LEFT FOR TH 


CALL ON THE PARTIES, 


ANYTHING FURTHER FROM THE GOVERNMENT? 


MR. SCHENK: 


COURT: 


THE RT: 


START THEN? 


I'LL BE HERE EARLY. 


NO, YOU 


MR. DOWNEY? 


IS 9:00 O'CLOCK TOMORROW A GOOD TIM 


R HONOR. 


IF THE PARTIES NEI 


THANK YOU. 


NOTHING FROM US, YOUR HONOR. 


BRING ANYTHING 


TO OUR ATTENTION, WE CAN TAKE THAT UP. 
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ED STATI 


ES COURT R 
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RS 
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LOSING ARGUME 


HAVE A 


GOOD EVENING. 


. SCHENK: THANK YOU, YOUR HONOR. 


LEACH: THANK YOU, YOUR HONOR. 


DOWNEY: THANK YOU, YOUR HONOR. 


VADE: THANK YOU, YOUR HONOR. 


T 


(COURT 


HE CLERK: COURT IS ADJOURNED. 


ADJOURNED AT 3:44 P.M.) 
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WE, THE UNDERSIGNED OFF 


CIAL COURT R 


EPORTERS OF TH 


UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 


VREBY CERTIFY: 


LIFORNIA, 280 SOUTH FIRST STREET, SAN JOSE, CALIFORNIA, DO 


THAT THE FOREGOING TRANSCRIPT, CERTIFICATE INCL Is 


A CORRECT TRANSCRIPT FROM THE R 


ABOVE-ENTITLED MATTER. 


ECORD OF PROCEE 


RENE RODRIGUI 


EZ, 


ERT 


FICATE N 


BE 


DATED: 


DECEMBE 


R16, 2021 


UNIT 


ED STAT 


ES COURT R 


E R-12690 


EPORTE 


RS 
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SAN JOSE, CALIFORNIA DECEMBER 17, 2021 


PROCEEDINGS 


(COURT CONVENED AT 8:36 A.M.) 


(JURY OUT AT 8:36 A.M.) 


THE COURT: WE'RE ON THE RECORD IN THE HOLMES 


MATTER. ALL COUNSEL ARE PRESENT. MS. HOLMES IS PRESENT. 


WE'RE OUTSIDE OF THE PRESENCE OF THE JURY. 


BEFORE WE BRING THE JURY IN, I JUST WANTED TO TALK ABOUT A 


PLE OF THINGS THAT CAME TO MY ATTENTION YESTERDAY, AND I 


E SOME QUESTIONS FOR COUNSEL. 


MR. DOWNEY, THIS INVOLVES YOUR ARGUMENT, SIR. 


I GUESS I NEED SOME HELP ON YOUR ARGUMENT. IT APPEARS 


DURING YOUR ARGUMENT YOU TALKED ABOUT TRADE SECRETS, AND 


E RECALL THAT DURING OUR DISCUSSION ABOUT JURY 


INSTRUCTIONS, YOU -- YOUR TEAM INFORMED US THAT, THE COURT AND 


YOUR COLLEAGUE OPPOSITE, THAT YOU'D LIKE TO WITHDRAW THE TRADE 
SECRET INSTRUCTION. 
MR. DOWNEY: YES, YES. 


THE COURT: WHICH WAS DONE. JI GRANTED THAT. 


NOW IT APPEARS THAT THE ISSUE OF TRADE SECRETS IS IN FRONT 


OF THE JURY THROUGH YOUR ARGUMENT. NOT EVIDENCE, I RECOGNIZE 


THAT. 


CONCURRENT WITH THAT IS -- AND I'M CURIOUS ABOUT THERE'S A 


MIL, I THINK IT WAS NUMBER 5, THAT TALKED ABOUT ADVICE OF 


COUNSEL AND THE REQUIREMENTS FOR ADVICE OF COUNSEL. 
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AND IT SEEMS LIKE WE'RE CLOSE TO THAT NOW FROM YOUR 


ARGUMENT. 


MR. DOWNEY: YEAH. 


YOUR HONOR, J THINK WHAT THI 


ARGUMENT CONVEYED RELATES NOT TO EVEN THE ACCURACY OF THE VIEW 


WHAT A TRADE SECRET IS, BUT 


RATHER JUST, 


WITHIN THE COMPANY, 


WHAT THEY UNDERSTOOD UNDER THETR POLICY WAS A TRADE SECRET. 


AND SO IT'S AN ISSUE T 


HAT REALLY GOES TO INT 


ENT, NOT TO 


THE ACCURACY OR TO THE FULLNESS OF ANY ADVICE. 


WE WOULD REQUEST -- WO 


INSTRUCTION WITH THAT, NOR 


VOULD WE ASK FOR AN 


LDN'T REQUEST AN ADVICE OF COUNSEL 


INSTRUCTION ON 


THE ELEMENTS BECAUSE I THINK MS. HOLMES IS CONTAINED IN THE 


POLICY MEMO AND WHICH I REFERENCED DURING ARGUMEN 


THE COURT: ARE YOU 


MR. DOWNEY: WELL, I'M ADVANCING IT AS AN INT 


I YESTERDAY. 


ADVANCING A TRADE SECRETS 


DEFENSE ONLY, WHICH IS TO EXPLAIN THE REASONS THAT THE 


DEFENDANT ACTED AS SHE DID. 


I DON'T THINK THERE'S PER SE A TRADE SECRET 


THIS CONTEXT, BUT I'M NOT SEEKING THI 


DEFENSE 


THAT IS A -- THAT HER UNDERSTANDING 


VAS CORR 


E COURT'S IMP 


ECT Ol 


RIMATUI 


R INCORRI 


I'M JUST INTRODUCING THE EVIDENCE AND ARGUING ABOUT 


EVIDENCE THAT IS PART OF THE RECORD. 


THE COURT: THANK YOU. 


MY CONCERN IS THAT THE JURY, TH 


EY'VE HEARD US TALK ABOUT, 


YOU TALK ABOUT TRADE SECRETS BOTH IN YOUR EXAMINATIONS AND 
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CROSS-EXAMINATIONS -- AND I'M GOING TO ASK THE GOVERNMENT'S 


THOUGHTS ON THIS, TOO -- BUT IT OCCURRED TO ME THAT THIS JURY 


EEN -- HAS HEARD THIS TERM "TRADE SECRETS" AS WITNESSES 


1 DESCRIBED IT, AS THE LAWYERS HAVE DESCRIBED IT, BUT THEY 


WILL NOT HAVE ANY INSTRUCTION FROM THE COURT AS TO WHAT A TRADI 


SECRET IS SUCH THAT THAT COULD GUIDE THEIR DELIBERATIONS. 


THAT'S THE CONCERN I HAVE AS THE JUDICIAL OFFICER MAKING 


SURE THAT THE JUDGE HAS -- EXCUSE ME, THE JURY HAS SUFFICIENT 


INFORMATION SUCH THAT THEY CAN DELIBERATE FULLY ON THE ISSUES 


BEFORE THEM. 


THE TRADE SECRETS INSTRUCTION THAT WAS OFFERED BY YOU 


WOULD SUGGEST THAT THAT, AT LEAST INITIALLY, WAS AN ISSUE THAT 


YOU FELT, YOUR TEAM FELT, THAT THE COURT SHOULD INSTRUCT ON 


BECAUSE THAT WAS GOING TO BE OF SOM 


EF} MOMENT IN THE CASE. 


WHEN YOU WITHDREW THAT INSTRUCTION, I SUPPOSE A REASONABLE 


INFERENCE COULD BE THAT THAT'S NO LONGER THE CASE, THAT THAT 


WOULDN'T BE AT LEAST BECAUSE WE WOULDN'T NEED TO INSTRUCT THI 


JURY AS TO TRADE SECRET ISS 


AND NOW AT THIS JUNCTURI 


EXHIBIT THAT WE'VE REFERENCED, WHAT 


AND I WAITED ON MY COMMENTS BECAUSE 


EASE RECALL THAT THE 


IS IT, 105? I WAS LOOKING 


I WANTED TO READ THE 


TRANSCRIPT AGAIN LAST NIGHT. 


MR. DOWNEY: YES. 


THE COURT: I COULDN'T RECALL IF YOU HAD ACTUALLY 


UTTERED THE PHRASE "ADVICE OF COUNSEL" OR NOT, AND YOU DIDN'T. 
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THE COURT: AND WE 


I DIDN'T. 


URT: 


VNEY : 


15055. 


9117 


HAD SOME DISCUSSION ABOUT THIS, 


AND THE GOVERNMENT OBJECTED ON RULE 16 GROUNDS AND WE HAD SOME 


DISCUSSION ABOUT THIS AND IT ULTIMATELY WAS ADMITTED. AND 


THAT'S THE FOCUS OF BACK TO THIS TRADI 


E SECRET. 


SO I'M JUST CURIOUS, NOW THIS JURY HAS HEARD TRADE 


SECRETS, WHAT THEY KNOW FROM TRADE SECRETS IS FROM THAT 


DOCUMENT, WHICH ADMITTEDLY IS A DRAFT, I UNDERSTAND THAT, BUT 


WILL THERE BE JURY CONFUSION, JUROR CONFUSION REGARDING THE 


ISSUE OF TRADE SEC 


RETS AND WHETHER OR NOT THEY NEED TO BE 


INFORMED, INSTRUCTED AS TO A TRADE SECRET AND HOW THAT COMES 


INTO PLAY WITH ANY GOOD FAITH ARGUMENT, ET CETERA? 


THAT'S THE QUESTION. 


MR. 


DOWNEY: YEAH, I THINK 


THE DYNAMICS OF WHERE WE 


ARE ON THIS, YOUR HONOR, IS THAT, AS MR. SCHENK SAID IN HIS 


LOSING YESTERDAY, THAT THE 


DISCUSSION AND EXPLANATION OF 


CERTAIN CONDUCT AS BEING MOTIVATED BY A TRADE SECRET CONCERN 


WAS A RETROSPECTIVE EXPLANATION. 


I THINK THE EVIDENCE IS ONLY OFFERED TO SHOW THE STATE OF 


MIND OF THE DI 


EFENDANT. IT'S 


HER UNDERSTAN 


NOT REALLY A QUESTION OF WHETHE 


DING IS CONSISTENT WITH ANY INSTRUCTION THE CO 


WOULD GIVE AS TO WHAT A TRADE SECRET IS OR IS NOT. 


I DON'T THINK THE COURT -- I DON'T THINK THE JURY NEEDS TO 
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RESOLVE THAT QUESTION. 


I THINK WHAT THE JURY NEEDS TO RESOLVE IS, IN LOOKING AT 


THE EXHIBIT, DO THEY THINK THAT WAS SOME'THING WHICH INFORMED 


HER INTENT OR DO THEY THINK IT WASN'T? 


AND IF THEY THINK IT WAS SOMETHING, ARE HER ACTIONS 


CONSISTENT WITH WHAT THE POLICY OF THE COMPANY WAS? 


I THINK -- FOR EXAMPLE, I DON'T KNOW THAT THIS IS THE 


SITUATION, BUT YOU COULD IMAGINE THE POLICY OF THE COMPANY 


BEING INCONSISTENT WITH WHAT YOUR HONOR WOULD INSTRUCT, AND I 


DON'T KNOW WHAT THE BENEFIT WOULD BE IN THAT CASE OF HAVING AN 


INSTRUCTION ONE WAY OR THE OTHER. 


SO IT SEEMS TO ME THAT THE COURT GIVING SUCH AN 


INSTRUCTION DOESN'T ADDRESS A QUESTION THAT THE JURY REALLY 


NEEDS TO RESOLVE. 


I THINK WHAT THE JURY NEEDS TO RESOLVE IS BASED ON TH 


FACTS OF THE CASE. 


THE COURT: DO I NEED TO TELL THE JURY THAT, LADIES 


AND GENTLEMEN, TO REMIND THEM THAT THE COMMENTS OF COUNSEL ARE 


NOT EVIDENCE, AND THAT THERE HAS BEEN NO LEGAL DEFENSE 


PROFFERED REGARDING TRADE SECRETS? 


MR. DOWNEY: JI CERTAINLY WOULD VIEW THAT AS CALLING 


OUT ONE ISSUE FOR COMMENT. 


I THINK THEY DON'T -- I THINK I HAVE NO ISSUE WITH THEM 


BEING TOLD DURING INSTRUCTIONS THAT THERE IS NOT AN ISSUE FOR 


THEM TO RESOLVE AS TO WHAT THE LAW OF TRADE SECRETS IS, THAT 
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EVIDENCE THAT HAS BEEN INTRODUCED ON THAT SUBJECT MERELY IS 


EVIDENCE INTRODUCED RELEVANT TO THE DEFENDANT'S INTENT. 


IT SEEMS TO ME THAT I DON'T KNOW THAT THAT IS NECESSARY, 


BUT I DON'T KNOW WHAT -- I DON'T REALLY KNOW WHAT THE COURT 


WOULD HOPE THE JURY TO RESOLVE AS A RESULT OF THAT INSTRUCTION 


OTHER THAN COMPARING IT TO WHAT WAS SAID, WHICH I THINK DOES 


HAVE THE DIFFICULTY OF RUNNING, POTENTIALLY OF RUNNING SOM 


PREJUDICE TO THE DEFENDANT. 


THE COURT: WELL -- 


MR. DOWNEY: AND I SAY THAT HYPOTHETICALLY, 


YOUR HONOR. I DON'T KNOW THAT THAT IS TRUE. IT WOULD 


OBVIOUSLY DEPEND ON THE CONTENT AND SO FORTH. 


THE COURT: SURE. BUT LET ME FIRST SAY I'M NOT 


TRYING TO INTERJECT MYSELF IN EITHER OF YOUR CASES HERE 


MR. DOWNEY: YES. 


THE COURT: BUT, AGAIN, MY POSITION IS MAKING SURE 


THE JURY IS FULLY INFORMED, THIS CROSSED MY MIND. THERE WERE 


TWO ISSUES, THE TRADE SECRETS. YOU HAD ADVOCATED INITIALLY FOR 


AN INSTRUCTION ON TRADE SECRETS. E HAD DISCUSSION. JI LOOKED 


AT YOUR PROFFER AND YOUR PROFFER S ESTED THAT WE ASK THE JURY 


TO DEFINE CALIFORNIA LAW. YOU RECALL THAT. 


MR. DOWNEY: RIGHT, RIGHT. 


THE COURT: AND I SAID I DON'T THINK THAT'S FAIR. 


AND YOUR TEAM WITHDREW THAT INSTRUCTION. 


MR. DOWNEY: THAT'S RIGHT. 
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I THINK YOUR HONOR WAS ALSO CONCERNED WHAT, WHAT RELEVANCE 


ECTLY. 


IT HAVE IF IT DOESN'T INFORM THE FACTS OF THE CAS 


THE COURT: WELL, I'M CONCERNED ABOUT THAT, AND I'M 


ALSO CONCERNED ABOUT SOMETHING BI 


KING LEFT PR 


FOR THEM TO DECIDE AN ISSUE BASE 


INSTRUCTION AS TO WHAT THEY SHOULD DO. 


EGNANT FOR THE JURY 


D ON A LACK OF FULSOME 


AGAIN, THE ADVICE OF COUNSEL ISSUE IS ONE OF CONCERN. I 


KNOW THE MIL ORDER SAID IT WAS PREMATURE. 


THAT I GRANT THEIR MOTION SAYING THAT THERE COULD BE NO ADVIC 


OF COUNSEL DEFENSE. 


I SAID, WELL, IT'S PRI 


WE HAVEN'T STARTED THE EV 


THE GOVERNMENT ASKED 


IDENCE YET. 


YOU KNOW WHAT THE FO 


NINTH CIRCUIT'S CASES, AN 


D IF YOU DEC 


IDE TO DO THAT, INTRODUC 


EMATURE TO MAKE THAT DECISION NOW. 


UNDATIONS ARE BASED ON THE 


AN ADVICE OF COUNSEL DEFENSE, WHICH WOULD GO TO GOOD FAITH, 


IT'S NOT AN ABSOLUTE DEFENSE, OF COURSE. 


THE JURY CAN CONSIDER WHEN THEY CONSIDER INTENT. 


YOU DIDN'T DO THAT IN YOUR CASE. 


I DON'T Ri 


IT'S SOMETHING THAT 


ECALL THAT. 


MR. DOWNEY: NOR IS IT MY INTENT TO ASK FOR THAT 


INSTRUCTION. 


THE COURT: RIGHT. RIGHT. 


BUT THERE'S A LITTLE BIT OF A -- ARE WE CLOSE TO THAT? 


ARE WE IN THAT NEIGHBORHOOD NOW? ARE 


WE IN THE NEIGHBORHOOD OF 


TRADE SECRETS? ARE WE IN THE NEIGHBORHOOD OF ADVICE OF COUNSEL 
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VE NEED TO GIVE DIRECTION TO THE JURY? 


I DON'T KNOW 


THAT'S MY 


IF THEY HAVE 


MAYBE THEY'LL TELL ME I'M COUNTING TOO MANY ANGELS 


MR. LEACH: 


THE 


COURT: 


(INDICATING) . 


MR. LEACH: 


TO 


DOWNEY : 


LEACH: 


COURT: 


LEACH: 


COURT: 


MR. LEACH: 


I DON'T KNOW. 


CAN THE COURT HEAR ME? 


[ PROBABLY COULD IF YOU SPEAK 


INTO THIS 


I'M TOLD THIS MICROPHONE DOESN'T WORK 


HERE . 


MR. DOWNI 


HE'S GOT EXPERIENCE IN T 


EY HAS EXP 


TURN THIS ON SOMEHOW. 


ERIENCE. 


HOW ABOUT NOW? 


LOUD AND CLEAR. 


THANK YOU, YOUR HONO 


T'LL ADDRESS THIS 


BECAUSE 


INSTRUCTION ON THIS POINT. 


THE 


COURT: 


MR. LEACH: 


YES. 


OUR CONC] 


[ WAS HANDLI 


THANK YOU. 


R. 


[NG THE JURY 


ERN WITH THE TRADE SECRET 


INSTRUCTION AT THE TIME WAS, FIRST, IT WAS AN INCOMPLETE 


STATE 


LIKE THE NOSAL CASE 


ENT OF THE 


LAW. 


IT DIDN'T ADDR 


SECRET WITH A CONFTIDI 


ENTIALITY AGREE 


ENT. 


ESS ASPECTS OF THE 


LAW 


VHICH SAYS THAT YOU CAN PROTECT A TRADE 


SO OUR OBJECTION WAS THAT IT WAS INCOMPLETE, AND IT ALSO 


UNIT! 
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HIGHLIGHTED A PARTICULAR PIECE OF EVIDENCE IN WHAT WE THOUGHT 


WAS A MIS] 


LEADING WAY. 


OUR POSITION IS THAT THE DISCUSSION ABOUT TRADE SECRET IS 


THE PRETEXT TO SIMPLY DISCLOSE INFORMATION THAT THEY -- 


(CELL PHONE RINGING.) 


THE COURT: 


MR. LEACH: AT THE 


DON'T LET HIM BACK IN. 


E ARGUMENT THAT WE CAN'T 


DISCLOSE TO WALGREENS OR OTHERS WAS A PRETEXT, AND A CONVENIENT 


REASON NOT TO DISCLOSE WHAT THEY DIDN'T WANT TO DISCLOSE. 


AND THAT'S OUR ARGUMENT. WE'RE GOING TO ARGUE THAT BASED 


ON THE FACTS. 


MIGHT BE APPROPRIATE IN TERMS OF ADVICE OF COUNSEL 


D 


ALONG THE LINES OF WHAT YOUR HONO. 


DISASSOCIATED FROM THE TRADE 


I DO THINK THAT THE COURT HAS TOUCHED ON AN ISSUE THAT 


ISASSOCIATED FROM 


THEY HAVEN'T PROFFER 


ENSE. 


NECESSARI 


LY THE TRADE SECRET ISSUE. 


ED AN ADVICE OF COUNSEL DEFENSE. 


RE ARE ELEMENTS FOR ESTABLISHING THE ADVICE OF COUNSEL 


WHAT I HEARD FROM MR. DOWNEY RIGHT NOW IS THAT THEY'RE NOT 


ERTING AN ADVICI 


SO I DO THINK IT MIGHT B 


E OF COUNS 


EB EFENSE. 


R WAS S 


EH APPROPRIATE TO CRAFT SOMETHING 


UGGESTING, 


BECAUSE I WORRY IF 


SECRET ISSUE, 


THE COURT IS GOING TO WEIGH IN ON THAT TERM, IT, IT COULD BE 


PUTTING A STAMP ON A FACTUAL ISSUE THAT I THINK COULD CUT 


EITHER WAY FOR BOTH PARTIES. 
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THE COURT: 


YES, 


I DON'T WANT TO DO THAT. 


WANT TO INTERJECT MYSELF INTO YOUR CASES. 


MR. DOWNEY: 


CONCERN. 


1, 


THINK AT TH 


IS POINT THE GOVERNMENT 


TO BE PRACTICAL AND HAVE THIS 


EACH IS DISC 


123 


I DON'T 


AND LET ME SAY, I AGREE WITH THAT 


'S CASE-IN-CHIEF, JUST 


DISCUSSION ALONG THE LINES THAT 


USSING, THEY 


RAISED THE 


SUGGESTION THAT A LOT 


HAVIORS IN T 


iE COMPANY WE 


RE SECRETIVE AND CONCEALING AND 


ERTAINLY |] 


ENTITLED TO PRESENT AN 


UNDERSTANDING THAT 


THE DEFENDANT HAD OF WHAT SHE UNDERSTOOD AS TO WHAT THE 


REQUIREMENTS WERE AND SO FORTH WITHOUT REGARD TO ANY ADVICE OF 


COUNSEL 


AND THI 


EVALUATE WHE 


DEFENSE. 


URY 


ER SHE ACT! 


HAS EVIDENC! 


EH IN FRONT OF IT WHERE 


OR NOT 


I THINK TO INSTRUCT RUNS THE 


KNOW -- 


BECAUS] 


THE 


E THAT'S WH 


COURT: 


ED CONSIST! 


ENT WITH THAT 


IT CAN 


UNDERSTANDING 


WELL, 


WE'RE 


RISK THAT THERE 


HERE IN 


IS, YOU 


THIS MORASS NOW 


BRE THE 


EVID! 


ENCE HAS TAK! 


LET ME GET BACK TO MR. LEACH. 


MR. DOWNEY: 


THE COURT: 


MR. LEACH: 


SORRY . 


NO, NO. 


THE 


GOVERNMENT WOUL 


EN US. 


iD BE 


FINE WITH SOME 


FORM OF INSTRUCTION THAT MS. HOLMES IS NOT ASSERTING AN ADVICE 
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OF COUNSEL DEFENSE AND AN ADVICE OF COUNSEL DEFENSE REQUIRES -- 


I DON'T HAVE E MODEL IN FRONT OF ME -- BUT THERE'S 


ESSENTIALLY THREE ELEMENTS, A FULL DISCLOSURE OF THE FACTS OF 


THE LAWYER FOLLOWING THE ADVICE AND NOT KNOWING SOME ADDITIONAL 


INFORMATION. 


I DON'T THINK THAT INSTRUCTING ON THE NUANCES OF TRADE 


SECRET LAW WOULD AID THE JURY AT THIS POINT. I THINK IT'S MORE 


A FACTUAL MATTER. 


BUT ADDING CLARITY THROUGH THE INSTRUCTIONS THAT THERE'S 


NO ADVICE OF COUNSEL DEFENSE AT ISSUE I THINK COULD BE 


BENEFICIAL. 


(DISCUSSION OFF THE RECORD. ) 


THE COURT: SO TODAY I WAS CURIOUS WHETHER WE HAD 


THE CONVERSATION, I WANTED TO HAVE IT, I WAS CURIOUS, 


MR. DOWNEY, WHETHER YOU WOULD SAY THERE HAS BEEN A FULSOM 


MEETING OF THE NINTH CIRCUIT REQUIREMENTS IN THE CASE BECAUSE 


BY THE FACT THAT ON DIRECT EXAMINATION MS. HOLMES INDICATED 


THAT SHE SPOKE WITH COUNSEL, HOUSE COUNSEL. 


YOU WOULD TELL ME THAT THAT ACTS AS A WAIVER OF THE 


PRIVILEGE, WHICH IS ONE OF THE REQUIREMENTS, AND THAT SHE 


ACTED ON -- THERE MIGHT BE SOME FOUNDATIONAL REQUIREMENTS I 


THINK THAT ARE MISSING FROM NINTH CIRCUIT CASE LAW ON WHAT THAT 


Is. 


I JUST AM CURIOUS WHETHER OR NOT THE JURY IS GOING TO 


BE -- NOT HAVE ALL OF THE INFORMATION THAT THEY NEED. I DON'T 
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WANT TO SAY MISLED, BUT I WILL SAY NOT HAVE ALL OF THE 


INFORMATION THAT THEY NEI 


STATE OF THE EVID 


ENCE. 


MR. DOWNEY: 


EPTION TO THAT. 


ED BASED ON THE ARGUMENT AND ON TH 


WELL, YOUR HONOR, I WOULD TAKE STRONG 


I THINK WE HAD DISCUSSION OF WHETHER WE WOULD WANT TO 


THE GOVERNMENT RAISE 


ERT AN ADVICE OF COUNSEL 


DEFENSE. 


WE DON'T. 


D IN ITS CASE, WHICH IT'S PERFECTLY 


ENTITLED TO DO, THE IMPLICATION THAT A LOT OF THE BEHAVIORS IN 


TH 


ET 


E COMPANY SUGGE 


UND! 


STED CRIMINALITY BECAUSE 


THEY WERE SECRETIVE. 


WE HAVE INTRODUCED EVIDENCE WHICH DEMONSTRATES THAT THE 


REGARD TO THOSE ISSUES, 


CETERA. 


I THINK THE 


SUGGESTION 


THAT WE IN ANY WAY MISLI 


TS -- HAS NO BASIS IN THE RECORD. 


AND I APPREC 


IATE THE IS 


ERSTOOD POLICIES OF THE COMPANY WERE WHAT THEY WERE IN 


IN TERMS OF ACCESS AND DIGITAL THINGS, 


SUE THAT YOUR HONOR IS DISCUSSING, 


BUT I WOULD TAKE STRONG EXCEPTION TO THE SENSE THAT THEY'VE 


BE 


EN MISLED. 


THE COURT: WELL, 


I SAID I'M NOT USING THE WORD 


"MISLED," BUT SOMETIMES BY SAYING IT, 


DOESN'T IT? 


AND THAT GOE 


IT SUGGESTS SOMETHING, 


S FULL CIRCLE TO THE ARGUMENT HERE I THINK, 


WHAT I DON'T WANT THE JURY TO HAVE. 


I LOOKED AT THE TRANSCRIPT ON PAGE 9099 AT LINE 21, 
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"MS. HOLMES HAD RECEIVED GUIDANCE IN CONNECTION WITH THAT WHEN 


SHE ASKED THAT A POLICY BE PREPARED FOR THE COMPANY." 


MR. DOWNEY: 


THE COURT: 


HER. SHE GOT A BASIC 


RIGHT. 


"AND THEN THE DRAFT POLICY WAS SENT TO 


OUTLINE OF WHAT THE COMPANY HAD TO DO TO 


PREPARE TO PRESERVE ITS TRADE SECRETS." THAT'S AT LINES 21 


THROUGH 25. 


AT LINE 2, "HE WAS AN 


AND ON PAGE 9100, YOU REFERENCED 15055, AND THEN YOU SAY 


ATTORNEY AT THE COMPANY WHO WAS WORKING 


ON THE POLICY AND REPORTED AS PART OF THE DRAFT," AND YOU SAY 


IT'S A DRAFT, AND HE CHARACTERIZED WHY IS SOMETHING A TRADE 


SECRET? 


SO HIS DEFINITION OF THAT WAS INTERJECTED -- 


MR. DOWNEY: 


THE COURT: 


RIGHT. 


-- AT LEAST ARGUED TO THE JURY. 


AND THEN YOU TALK ABOUT THE MEMO DEFINING AGAIN TRADE 


SECRETS. 


I THINK LATER ON 


MS. HOLMES RECEIVED IT, AND THAT THEN I SUPPOSE INFORMS THI 


YOU SUGGEST THAT YOUR CLIENT RECEIVE 


MR. DOWNEY: 


DOCUMENT, YES. 


THE COURT: 


I THINK THAT'S REFLECTED ON THE 


RIGHT. RIGHT. 


SO THIS IS THE ISSUE THAT I WAS CONCERNED ABOUT. 


BUT DO I NEED TO 


TELL THIS JURY WHAT ADVICE OF COUNSEL IS? 


IF YOU'RE GOING TO ARGUE THAT SHE RELIED ON ADVICE OF COUNSEL, 
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SHE RELIED ON THE MEMO, IS THAT ADVICE 


IAF, 


OF COUNSEL? AND IS THAT 


SOMETHING THAT I NEED TO ADDRESS TO THE JURY AS TO WHETHER OR 


NOT ADVICE OF COUNSEL HAS BEEN ACTUALLY MET HERE? 


MR. DOWNEY: 


I DON'T SEE A BASTS OR REASON TO DO 


THAT. I HAVEN'T REQUESTED IT. 


I THINK THE DEFENSE GOES TO INTENT. 


OBVIOUSLY THE COURT WILL GIVE AN INTENT INSTRUCTION IN ANY 


EVENT, BUT I THINK IT'S AN UNNECESSARY INSTRUCTION IN THIS 


CONTEXT. 


THE COURT: 


WELL, I'VE GIVEN 


YOUR TEAM, YOU KNOW, 


YOUR REQUEST FOR GOOD FAITH OVER VEHEMENT -- 


MR. DOWNEY: 


THE COURT: 


MR. DOWNEY: 


THE COURT: 


RIGHT. 


-- OBJECTIONS. 


APPROPRIATELY. 


YES. 


EN THE INSTRUCTI 


YOU WANT ON WILLFULLY ALSO. 


AND MR. LEACH WAS RED IN THE 


BOTH OF THOSE. 


MR. DOWNEY: 


LAW IS. 


THE COURT: 


E WAS OBJECTING TO 


WE'LL KNOW BETT 


ER IN THE FUTUR 


HE'S GOT THOSE. 


ANYWAY, MR. LEACH? 


MR. LEACH: 


IS NOT ASSERTING AN ADVICE OF COUNSE 


I THINK AN INSTRUCTION THAT MS. HOLMES 


COUNSEL DEFENSE REQUIRES THE ELEMENTS SET FORTH IN THE MODEL 


EFENSE, AND AN ADVIC!I 


UNIT! 
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WOULD BE APPROPRIATE. 


I DO THINK THE ARGUMENT COUNSEL MADE, 


STRONGLY IMPLYING SH 


I WOULD CAUTION AGAIN A REFE 


IT MIGHT GIVE SOME VALIDITY TO THE DEFENSE THAT ANIMATED THE 


128 


IF NOT STATING, WAS 


EH RELIED ON THE ADVICE OF AN ATTORNEY. 


RENCE TO TRADE SECRETS BECAUSE 


GOVERNMENT'S CONCERN IN THE FIRST INSTANCE. 


SO WE THINK AN INSTRUCTION THAT THAT IS NOT AN ISSU. 


THE CASE MIGHT BE APPROPRIATE. 


WE HAVE TH 


MR. DOWNEY: 


EM ARE FINE. 


YOUR HONOR, I THINK THE INSTRUCTIONS AS 


I THINK IF TH 


BEY 'RE 


GOING TO BE ALTERED 


IN ANY WAY, EITHER A 


THE COURT: 


MR. DOWNEY: 


ED FOR THEM 


ROUND ADVICE OF COUNSEL OR TRADE SECRETS, 


SHE'S IN THE ROOM. 


WHEN WI 


BUT I THINK THAT -- I DON'T SEE 


I'D WANT TO TALK TO MS. SAHARIA AND OTHERS ON OUR TEAM. 


E'RE NOT ARGUING, AND I DON'T THINK IT'S 


PROPRIATE TO INFOR 


(RE ARE MANY DEF 


M THE JU. 


RY OF DEFENSES WE'RE NOT ASSERTING. 


ENSES WE'RE NOT ASS! 


ERTING IN THIS CONTEXT. 


AND I THINK TO SUGGEST A POLICY 


VHICH STATES WHAT THE 


COMPANY'S POLICY IS AND INFORMS THE DEFENDANT'S INTENT 


IMPLICATES THI 


E ADVIC! 


E OF COUNSEL DI 


EFENSE IS TO SUGGEST IT'S NOT 


VALID FOR THE INTENT DEFENSE, WHICH I DON'T THINK THERE'S ANY 


DISPUTE THAT IT IS. 


" JUDG! 


THE COURT: 


COUNSEL, ' 


G 
a 


UNI 


SO ARE YOU -- AM I HEARING YOU SAY, 


TED STATI 


, I'M GOING TO STAY AWAY, I'M NOT GOING TO SAY 'ADVIC 


ES COURT R 
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I'M NOT GOING TO SAY SHE RELIED ON HER ATTORNEY'S 
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ADVICE"? 


MR. DOWNEY: 


THAT SUBJECT. 


THE COURT: 


129 


I WASN'T RI 


MALLY PLANNING TO RETURN TO 


"I'M GOING TO AVOID THAT AND I'M NOT 


GOING TO GO BACK TO THAT IN MY ARGUMENT. MY ARGUMENT IS WELL 


BEYOND THAT AND I HAVE OTHER THINGS TO TALK ABOUT IN THE TIME 


REMAINING. 


MR. DOWNEY: 


THE COURT: 


YES. 


AND I WOULD EXPECT THAT AND I WOULD 


ERWISE ENCOURAGE, IF THEY WISH, 


THAT THERE'S A DEFICIT IN THE 


THE GOVERNMENT IN THEIR 


UTTAL TO SPEAK TO THIS ISSUE IF THEY WISH AND TO SUGGEST 


EVIDENCE AS TO ADVICE OF COUNSEL 


AND THEY MAY NOT CONSIDE 


THE JURY AS TO ANY CONCE 


EVIDENCE, BUT IT'S ARGUM 


R IT AND IT'S ARGUMENT, AND IT'S NOT 


ENT, AND THAT WOULD SUFFICE TO INFORM 


RNS THAT THEY MIGHT HAVE ABOUT WHETHER 


OR NOT THEY SHOULD RELY ON AN ADVICE OF COUNSEL? 


MR. DOWNEY: 


WELL, I DON'T HAVE ANY BURDEN WITH 


REGARD TO THE INTENT DEFENSE, SO SOME OF THAT ARGUMENTATION I 


WOULD THINK IS IMPROPER. 


AND I DON'T THINK IT'S PROP! 


ER TO GIVE AN ADVICE OF COUNSEL 


DEFENSE SO THE REFERENCE OF DEFICIT OF EVIDENCE ON THE PART OF 


I THINK WOULD BE 


THE DEFENDANT, WHO HAS NO BURDEN, 


INAPPROPRIATE. 


I THINK -- THEY'RE CERTAINLY 


ENTITLED TO COMMENT ON TH 


EVIDENCE IN THE RECORD AS TO WHETHER, YOU KNOW, I DON'T KNO 


UNIT! 
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WHAT, AS TO WHETHER OTHER EVI 


DENCE IN THE RECORD INFORMS HER 


KNOWLEDGE OR INTENT WITH RES 


PECT TO THE ISSUE THAT I RAISED. 


THE TRUTH IS THAT THEY RAIS! 


ED THIS ISSUE AS TO SOME OF 


THESE BEHAVIORS FIRST AND WE SIMPLY WERE REBUTTING IT IN THE 


COURSE OF THE DEFENSE 


CASE. 


I DON'T THINK THAT T 


DEMONSTRATE AS PART OF THEIR BURD! 


HAT ENTITLES -- IF THEY WANTED TO 


EN OF PROOF THAT IT WAS NOT 


TRADE SECRET, OR A TRADE SECRET CONCERN THAT ANIMATED THAT 


ACTIVITY, THEY SHOULD 


REBUTTAL CASE FOR THAT MATTE 


THE COURT: 


E GOVERNMENT TO -- THI 


HAVE PROVEN IT IN THEIR CASE, OR IN THEIR 


R. 


SO MY QUESTION WAS, SHOULD WE JUST RELY 


REBUTTAL. 


MR. DOWNEY: 


THEY'VE ADDUCED PLENTY OF EVIDE 


EY KNOW WHAT THIS ISSUE IS, AND IF 


THEY CAN ADDRESS IT WITH THAT EVIDENCE. 


MR. LEACH: 


TO ADDRESS ON REBUTTAL, YOUR HONO. 


THAT SOME FORM OF ADVICE OF COUNS! 


VANT TO TALK ABOUT IT, THEY CAN ADDRESS IT IN THEIR 


IT CERTAINLY IS AN ISSUE THAT WE INTEND 


CASE WOULD BE APPROPRIATE. 


R, AND I CONTINUE TO ASSERT 


EL IS NOT AN ISSUE IN THIS 


BUT WE'RE PREPARED TO ARGUE IT AS WELL. 


THE COURT: 


OKAY. 


WELL, THANK YOU. 


I RAISED THIS ISSUE, AS I SAID, BECAUSE I GET TO, I 


SUPPOSE, BUT THERE ARE ISSU. 


ES THAT CAME UP AS I LISTENED 


YESTERDAY AFTERNOON AND I HAD CONCERN THAT IT MIGHT CREATE AN 


UNIT! 
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ISSUE IN THE TRIAL SUCH THAT I WANTED TO ADDRESS IT BEFORE, 


BEFORE E CLOSE OF YOUR ARGUMENTS. 


I, I THINK YOU ALL KNOW AND YOU'RE PROBABLY IN AGREEMENT 


THAT IT'S REALLY DISADVANTAGEOUS TO THE JURY, TO ALL OF US, TO 


TRY TO CREATE AN INSTRUCTION AT LITERALLY THE ELEVENTH HOUR. 


AND THE INSTR 


UCTIONS THAT WE HAVE MET THREE DAYS ON T 


EXCHANGED EMATLS ON THEM, THEY'R 


E A SET PACKAGE NOW, THEY '! 


NUMBERED, THEY'RE PAGINATED. 


I THINK WE HAVE COPIES FOR T 


JURY. 


EXPECT THAT I'M GOING TO INSTRUCT ABOUT 2:00 O'CLOCK 


THIS AFTERNOON IS WHAT I'M GUESSING. IT'S JUST DISRUPTIVE TO 


INTERRUPT THAT PROCESS. 


BUT I WANTED TO MAKE SURE 


BECAUSE THEY'RE 


AND I RAISE MY CONCERNS HERE 


I WAS CONCE 


ED, MR. DOWNI 


Ua 


ERIOUS CONCERNS. 


EY, A LITTLE BIT ABOUT, ARE YOU 


GOING TOO FAR HERE? ARE YOU A 


REALLY SAYING IT? 


Is IT -- AR 


SAYING SOMETHING? 


G 
ry 


RGUING ADVICE OF COUNSEL WITHOUT 


YOU PLANTING THE SEED WITHOUT 


AND I JUST LOOK AT THAT AND I WAS A LITTLE CONCERNED ABOUT 


THAT'S WHY I RAISED THIS. 


MR. DOWNEY: 


| EQUITIES OF DOING THAT AND INVOLVING THAT IN FRONT OF TH 


WELL, I DON'T HAVE ACCESS, YOUR HONOR, 


TO THE EXTENT -- I DON'T HAVE ACCESS TO ANY INFORMATION ABOUT 


THIS SUBJECT THAT THE GOVERNMENT DOESN'T. 
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YOUR 


IN THE 


THAT 


IF; 


SO I DON'T SEE THAT IT IS SOME INEQUITY, BUT I TAKE 
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CASE. 


THE COURT: 


I THINK IT'S THE ARGUMENT TO THE 


LET ME BE FRANK. 


HONOR'S GENERAL POINT, 


BUT I DON 


'T SEE IT AS AN INEQUITY 


WELL, IT'S NOT SO MUCH THE CASE. 


WAS MY CONCERN. 


MR. DOWNEY: 


IF THE -- I DON'T HAVE 


WHAT 


AWARE OF THAT WOULD DISPROVE T 


NOT 


THAT IS, THAT IS CONTRARY TO W. 


THE 


THE 


DEFENDANT'S STATE 


JURY. 


ARE WE TALKING -- 


DIFFERENT EVIDENCE THAT S 


OF MI 


[IND WAS ON THES] 


SITTING HI 


ERE PREVENTING THE 


DISCOVERY OF A 


HE ASSERTIONS THAT I MADE, SO 


E ISSUES THAT 


DOES IT STATE TOO MUCH THAT'S NOT THERE? 


AND MY ONLY POINT, YOUR HONOR, WAS THAT 


UGGESTS 


I'M 


I'™ 


SPIRIT IN 


SOME WAYS OF, 


ADVI 


CE OF COUNSEL. 


NY INFO. 


RMATION 


HAT I ARGUED, WHICH I T 


HINK IS 


THAT'S MY ONLY POINT. 


OF CERTAIN REQUIRE 


MENTS A 


THE COURT: 


CAUSED MY CONCERN. 


YOU'RE DANCING, AND HOW CLOSE ARE 


YOU WITHIN TH 


MR. DO 


WELL, 


YES. 


RT: 


MR. DOWNEY: 


THAT WAS MY POINT. 


YEAH. 


WE 


E MARGINS OR OUTSI 


NO. 


KNOW THE 


MUS 


DE 


OF THE MARGIT 


IT 


E'RE DANCING AROUND IT. 


S 


THAT' 


EEMS LIKE 


ROUND 


S WHAT 


IC, AND 


YOU GETTING TO THE LINE? 


NS? 


ARE 


I THINK THE DOCUMENTS THAT I KNOW 
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ABOUT FROM THIS WERE PRODUCED BY THE GOVERNMENT AS FAR AS I 


KNOW. 


THE COURT: 


NO, NO, NO, NO. 


I UNDERSTAND. 


WE'RE TALKING ABOUT TWO DIFFERENT THINGS HERE, THOUGH. 


WE'RE TALKING ABOUT THE EVIDENCE HERE AND NOW WE'RE TALKING 


ABOUT WHAT IS OUR DESCRIPTION OF T 


BEHALF’. 


MR. DOWNEY: 


THE COURT: 


KNOW, IT'S AN ADVERSARY POSITION. 


RIGHT. 


HE EVIDENCE FOR THE JURY'S 


AND THOSE ARE TWO -- I UNDERSTAND. YOU 


ABOUT WHAT THE EVIDENCE IS. 


MR. DOWNEY: 


THE COURT: 


I'M SAYING THE COMM 


YEAH. 


YOU HAVE DIFFERENT OPINIONS 


BUT I'M NOT SAYING THAT YOU HAVE GREATER 


EVIDENCE FOR THE JURY'S INFORMATION IS WH 


ABOUT. 


VNEY : 


TO -- WHETHER I HAVE TO TAKE ANY M 


MR. DOWNEY: 


EVIDENCE THAN THEY DO OR THEY THAN YOU. 


ENT, THE FATR COMMENT ABOUT THE 


AT I'M CONCERNED 


YES. 


UNDERSTOOD. 


ABOUT WHETHER OR NOT IT'S APPROPRIATE 


YES. 


THE COURT: 


ADVICE OF COUNSEL. 


MR. DOWNEY: 


THAT'S MY CONC. 


HASURE. 


ERN NOW. 


BUT YOU'VE TOLD ME THAT YOU'VE MOVED WELL ON FROM ANY 


I WON'T BE BACK TO THAT SUBJECT. I 


UNIT! 
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WON'T MENTION THE ISSUE. 


BUT I WILL SAY, IN MY OWN REVIEW OF YESTERDAY'S 


TRANSCRIPT, I DID REVIEW ON ONE ISSUE WHICH I WILL CORRECT, 


I'LL LET THE COURT AWATT THAT RATHER THAN -- 


THE COURT: OKAY. 


MR. DOWNEY: -- THERE WAS ONE ISSUE THAT I DID WANT 


TO ADDRESS AND CORRECT BECAUSE I THINK I MISSPOKE ON AN ISSUE 


AND IT COULD BE IMPORTANT AND I WANT TO CORRECT IT. 


THE COURT: ALL RIGHT. THANK YOU. 


ANYTHING FURTHER? 


MR. LEACH: NO, YOUR HONOR. THANK YOU FOR RAISING 


THE COURT: THANK YOU FOR THE CONVERSATION THIS 


MORNING. AS I'VE SAID, I'VE TOLD YOU MY CONCERNS AND MY 


OBSERVATIONS. THAT'S WHY WE'RE MEETING OUTSIDE OF THE PRESE 


OF THE JURY. JI WANTED YOUR INPUT -- 


DOWNEY: I APPRECIATE IT. 


HE COURT: -- TO INFORM ME ABOUT WHAT MY THOUGHTS 


SO LET'S GO BACK TO TIMING. 


MR. DOWNEY: YES. 


THE COURT: WE'LL BRING OUR JURY IN IN ABOUT TWO 


MINUTES HERE. 


YOU THINK YOU'LL PROBABLY, . DOWNEY, WRAP UP BY THE 


FIRST BREAK. 
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MR. DOWNEY: 


THI 


MR. 


COURT: 


DOWNEY : 


YEAH. 
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I WOULD THINK SO, YOUR HONOR, YEAH. 


DECIDE TO TAKE IT EARLIER. 


WE'LL SEE. 


THE 


HAVE ANY REBUTTAL? 


MR. LEACH: 


COURT: 


ALL RIGHT. 


IF I'M DONE 


BEFORE 


AND OUR FIRST BREAK IS AT 11:30 AGAIN? 


AND THEN WILL 


THEN, YOU MAY 


THE GOVERNMENT 


YOU KNOW, MAYBE I'M BEING PRESUMPTUOUS. 


I'LL RELY ON MY COLLEAGUE 


MR. 


BOSTIC, 


BUT I ANTICIPATE HE HAS REBUTTAL SOMEWHERE IN THE NEIGHBORHOOD 


OF AN HOUR TO AN HOUR AND A HALF. 


YOUR HONOR ST! 


(DISCUSSION OFF THE R 


(REC] 


THE 


MR. DOWNEY: 


THE COURT: 


MR. DOWNEY: 


THE CLERK: 


COURT: 


OKAY. 


EPS DOWN TO Gl 


ESS FROM 9:03 A.M. UNTIL 9:14 


FAIR ENOUGH. 


ALL RIGHT. 


IT'LL JUST TAKE A MINUTE AFTER 


YES. 


E:CORD. ) 


(JURY IN AT 9:14 A.M.) 


GOOD MORNING, 


B 


INFORMATION ABOUT THIS CASE? 


ESENT. 


DISCUSS, READ, 


THE 


COURT: 


WI 


E'RE BACK ON THE 


MS. HOLMES IS PR 


ESENT. 


EFORE I ASK M 


R. DOWN! 


STI 


LADIES AND GENTLEMEN. 


EY TO CONTINU 


UNIT! 


LEARN, LI 


ET MIKED UP AND THEN WE'LL BE READY. 


SHOW HIM HOW TO DO THAT. 


COURT IS IN RECESS. 


A.M.) 


RECORD. 


OUR JURY IS PR 


COUNSI 


ESENT. 


LET ME ASK YOU, DURING OUR BREAK, HAVE ANY OF YOU 
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E WITH HIS ARGUMENTS, 


HAD CAUSE TO 


EN TO, OR IN ANY WAY COME ACROSS ANY 


IF SO, PLEASE RAISE YOUR HAND. 
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LOSING ARGUME 


I SEE NO HANDS. 


THANK YOU VERY MUCH. 


MR. DOWNEY: 


136 


MR. DOWNEY, WOULD YOU LIKE TO CONTINUE WITH YOUR ARGUMENT? 


THANK YOU, YOUR HONOR. 


(MR. DOWNEY RESUMED HIS CLOSING ARGUMENT ON BEHALF OF 


MS. HOLMES. ) 


DOWNEY : 


GOOD 


MORNING, 


LADII 


ES AND GENTLEMEN. 


I WANT TO PICK UP WHERE I LEFT OFF AND I WANT TO GO 


THROUGH WITH YOU SOME OF THE PARTICULAR COUNTS THAT ARE IN THE 


INDICTMENT AND THAT MS. HOLMES IS CHARGED 


VITH. 


BEFORE I DO THAT, I WANT TO CLARIFY ONE THING THAT I SAID 


TO YOU YESTERDAY WITH 


SHOULD CONSIDER AS YOU RETU. 


IF YOU REMEMBER YEST! 


REGARD TO THE STANDARDS OF PROOF THAT YOU 


YOU OF THE STE 


THE DIFFERENCE BETWEEN THE CLEAR AND 


HAT YOU SHOULD GO 


REASONABLE DOUBT, AND I WANT TO MAKE 


ERDAY, I US! 


RN TO DELIBERATE. 


ED THIS ILLUSTRATION WITH 


DETERMINATION OF WHETHER A CRIME HAS 


BEEN 


SURE 


THE HIGHER STANDARD, WHICH 


STANDARD. 


UP TO TRY TO MAKE A 


PROVEN BEYOND A 


THAT I'M CLEAR AS TO 


CONVINCING STANDARD AND 


IS THE BEYOND A REASONABLE DOUBT 


LET ME SHOW YOU A SLIDE IN CONNECTION WITH THAT. THE 


CLEAR AND CONVINCING STANDARD REQUIRE 


S. Ae 


FIRM BELIEF OR 


CONVICTION THAT IT IS HIGHLY PROBABLE THAT FACTUAL CONTENTIONS 


ARE TRUE." A FIRM BELIEF THAT IT IS HIGHLY PROBABLE. 


BEYOND A REASONABLE DOUBT MEANS THAT YOU ARE "FIRMLY 


UNIT! 
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LOSING ARGUME 


CONVINCED" THAT 


3 


THE DEFENDANT IS GUILTY. THOSE ARE THE 


DIFFERENT STANDARDS. 


SO IF THE DEFENDANT IN YOUR MIND IS IN A PLACE WHERE SHE 


IS -- YOU HAVE A FIRM BELIEF THAT IT IS HIGHLY P 


ROBABLE THAT 


THE CONTENTIONS 


DOES NOT MEET T 


SEE THERE THE B 


THAT THE GOVE ENT MAKES HERE Al 


RE TRUE, THAT 


HE BEYOND A REASONABLE DOUBT STAN 


EYOND A REASONABLE DOUBT STANDARD 


SO WITH THAT IN MIND, LET'S LOOK AT SOME OF 


DARD, AND YOU 


THE PARTICULAR 


COUNTS THAT ARE IN THE INDICTMENT AND SOME OF THE PARTICULAR 


INVESTORS. 


LET ME TALK ABOUT SOMETHING THAT THE GOVERNMENT REALLY 


DIDN'T TALK ABOUT YESTERDAY, WHICH IS WHEN MS. HOLMES ENTERE 


CONVERSATIONS WITH INVESTORS, WHAT WAS SHE THINKING ABOUT? 


WHAT TYPES OF INVESTORS DID SHE WANT TO HAVE INV. 


COMPANY AND WHAT 


EST IN THE 


CONVERSATIONS WITH THEM? 


WELL, AS YOU REMEMBER, SHE TESTIFIED DURING 


DID SHE THEREFORE FOCUS ON AS PART OF HER 


THE COURS] 


HER DIRECT EXAMINATION THAT SHE WAS LOOKING FOR PEOPLE WHO WERE 


LONG-TERM INVESTORS, AND SO SHE WAS TALKING ABOUT WHAT THE 


COMPANY WOULD LOOK LIKE IN FIVE OR TEN YEARS, OR 


A YEAR, NOT 


REPORTING, AS ANOTHER COMPANY MIGHT, ON THE PRESENT PERFORMANCE 


OF THE COMPANY. 


THAT'S IMPORTANT, 


LADIES AND GENTLEMEN, BECAUSE IT REALLY 


REFLECTS A FUNDAMENTAL DISCONNECT BETWEEN THE GOVERNMENT'S 


UNDERSTANDING OF THE FACTS AND OUR UNDERSTANDING 
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THE TEST MENU WAS IN THE CLIA LABORATO 


PERIOD, WHICH MS. HOLMES TOL 


PERIOD. 


THAT WAS AN OLD DEVICE 


D YOU SHE BE 


EVED WOULD BE A 


138 


HE CASE IS REALLY ABOUT WHAT 


URING THIS PHASE I 


BRIEF 


THAT WAS BEING 


USI 


THAT LAB. IT WAS NOT THE 


FINGERSTICK TESTS. 


THE 


MO 


PRIMARY MODE OF ANALYSIS FOR 


IFIED MACHINES WERE. 


LIMITED DEVICE. THAT'S, 


IF YOU GO BACK AND READ 


ED FOR A PERIOD IN 


BUT THE GOVERNMENT MAKES MUCH OF THE FACT THAT THIS WAS A 


IN ESSENCE, THE THEORY OF THEIR CASE. 


THE MATERIALS THAT MS. HOLMES 


ESTORS, YOU'LL SEE 


DEVICE, THE SERIES 4 BEING THE DEVICE THAT SHE HAD FOC 


RED WITH INVESTORS AND YOU RECONSIDER WHAT SHE SAID TO 


THAT SHE WAS TALKING ABOUT THE SERIES 4 


USSED ON 


IN CONNECTION WITH HER EFFORTS TO GI 


AND SHE WAS TALKING ABO 


THERANOS'S OPERATIONS. 


THAT'S THE DISCONNECT. 


OF TESTS THAT WERE DONE ON T 


DEVICE IN THE LAB. 


DEVICES FOR REASONS THAT WE 


SHE WAS NOT |! 


UT PHASE II, 


SHE WAS NOT CONC 


FOR THI 


ET APPROVAL FROM THE 


BALING THE N 


FDA. 


E MOST PART, OF 


HE PARTICULAR MET 


EVEN DISCLOSING TH 


HOD OF THE 3.5 


FE} MODIFIED 


SO THAT IS REALLY THE F 


AND WHEN YOU GO BACK, YOU HAVE TO ASK YOURSELF, 


ERNMENT PROVEN BEYOND A R 


EXISTS IN THE CASE AS TO HOW THE EVIDENCE 


DISCUSSED YESTERDAY. 


UNDAMENTAL DISCONNECT THAT I THINK 


IS PRESENTE 


FASONABLE 


UNITED STAT! 


ES COURT REPORTE 
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E R-12718 


DOUBT THAT MS. 


HAS THE 


HOLMES WAS 


LLY ATTEMPTING TO DECEIVE PEOPLE IN THE WAY THAT SHE TALKED 
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ABOUT THERANOS'S TECHNOLOGY BY NOT ACKNOWLEDGING THE 3 DEVICE 


AT THAT TIME. 


LET ME 


THERANOS . 


AS YOU KNOW, YOU HEARD FROM SIX PEOPLE WHO HAD SO! 


INVOLVEMENT 


VITH AN INVESTMENT IN THERANOS. 


WITH INVESTO 


RS: 


INVESTORS, AND TWO WERE 


TALK NOW GENERALLY ABOUT THE PEOPLE WHO INVESTED IN 


FOUR WERE ACTUALLY 


PEOPLE WHO WERE IN SOME WAY AFFILIATED 


MR. TOLBERT AND MS. PETERSON. 


THERE WERE ACTUALLY MANY PEOPLE WHO INVESTED IN THERANOS 


OVER TIME 


. BY THE 


END OF THE 


TIME 


THAT THERANOS WAS AN 


OPERATING COMPANY, THERE HAD BEEN ABOUT 275 PEOPLE OR ENTITIES 


THAT INVESTED IN THERANOS. 


NOW, 


MS. HOLMES CE! 


PEO 


PLE 


LOST MONEY. 


I DON'T 


THAT'S A 


BAD 


IT 


ANYTHING IN HI 


EVENT AND A FATLURE ON H 


MINCE WORDS ABOUT THAT. 


RTAINLY DID NOT INTEND FOR PEOPLE TO LOSE MONEY. 


ER PART. 


BUT 


TRIAL. 


THE 


ISSUI 


BE WE'RI 


SHOULD NOT BE SOMETHING THAT YOU HEAR AS US EXCUSING 


ER BEHAVIOR WITH REGARD TO THAT ISSUE. 


THAT'S NOT THE ISSUE THAT WE'RE CONCERNED WITH IN THIS 


E CONCERNED WITH IS, 


DID SHE INTENTIONALLY 


MAKE MISREP 


RESENTATIONS TO PEOPLE FOR THE 


THEM TO INV. 


EST IN HI 


ER COMPANY? 


AND AS WE REVIEW THE EVIDENCE, I 


FATRLY CLI 


PURPOSE OF INDUCING 


THINK THE EVIDENCE IS 


FAR THAT SHE 


DID NOT, MUCH 


REASONABLE DOUBT, T 


UNITED STATES COURT R 


LESS SATISFY YOU BEYOND A 


HAT SHE WAS ENGAGED IN THAT TYPE OF 


EPORTE 


RS 


E R-12719 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 189 of 300 


Case 5:18-cr-00258-EJD Document 1302 Filed 01/18/22 Page 30 of 244 
CLOSING ARGUMENT BY MR. DOWNEY (RES.) 9 


140 


:21AM 1 DECEPTION THAT THE GOVERNMENT CLAIMS. 


:21AM 2 SO LET'S LOOK AT THE PEOPLE THAT WE HEARD FROM IN 


:21AM 3 CONNECTION WITH THE CASE. 


:21AM 4 AS YOU RECALL, THERE WERE TWO INVESTMENTS, Cl INVESTORS: 


:21AM 5 MR. EISENMAN, MR. TOLBERT, AND MR. LUCAS; AND THE C2 INVESTORS 


:21AM 6 THAT INVESTED IN 2014: MR. GROSSMAN, MR. MOSLEY, AND 


:21AM 7 MS. PETERSON. 


:21AM 8 LET ME -- I'LL TALK ABOUT EACH OF THEM AND TALK ABOUT EACH 


:21AM 9 OF THEIR INVESTMENTS IN A MOMENT, BUT I WANT TO REVIEW WITH YOU 


:21amM 10 SOME THINGS THAT THEY ALL HAD IN COMMON. 


:22amM = 11 FIRST, AND I THINK MOST IMPORTANTLY, ALL OF THE 


:22amM =12 RELATIONSHIPS BETWEEN THESE INVESTORS AND THERANOS WERE NOT 


:22amM 13 GOVERNED BY THE DISCUSSIONS THAT THE GOVERNMENT FOCUSES ON OR 


:22am =o 14 NEWSPAPER ARTICLES. 


:22aM) =—15 THE RELATIONSHIPS BETWEEN THESE INVESTORS AND THERANOS 


:22aM 16 WERE GOVERNED BY A CONTRACT, THE STOCK PURCHASE AGREEMENT THAT 


:22aM = 17 YOU SAW AS PART OF OUR CROSS-EXAMINATIONS OF EACH OF THE 


:22amM «=18 INVESTOR WITNESSES. 


:22amM «619 AND THE STOCK PURCHASE AGREEMENT HAD A LOT OF PROVISIONS 


:22aM 20 THAT ARE RELEVANT TO THE CASE THAT THE GOVERNMENT PRESENTS 


:22aM) «=o 21 HERE. 


:22aM 22 WHAT WERE THOSE? 


:22aM 23 WELL, FIRST OF ALL, AS THE WITNESSES TESTIFIED, THIS IS 


:22aM 24 NOT LIKE AN INVESTMENT THAT WOULD BE MADE IN A STOCK IN A 


:22aM 25 PUBLIC COMPANY WHERE THE PUBLIC COMPANY IS ROUTINELY DISCLOSING 
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INFORMATION ABOUT ITS OPERATIONS. 


INFORMATION THAT IS PROVIDED IS LIMITED. 


EPISODICALLY PROVIDED. 


COMPANY KNOWS THAT IS NOT KNOWN TO THE 


THIS IS AN INV. 


ESTMENT IN A PRIVATE COMPANY WHERE 


141 


IT MAY BE 


COMPANY. 


MAKE S 


SO WHAT DOES A 


THERE MAY BE INFORMATION THAT THE 


INVESTORS IN TH 


COMPANY IN THAT CIRCUMSTANCE 


RELY ON TO 


URE THAT THE INVESTORS ARE CAPABLE OF MAKING THE 


INVESTMENT? 


YOU TO 


INVESTOR AND YOU HAVE ENOUGH EXP] 


THAT YOU'RE CAPABLE OF EVALUATING THESE 


THIS. 


EX 


WELL, 


REPRESENT TO 


THEY TELL THE INVESTORS THAT AND THEY SAY, WE WANT 


US THAT YOU ARE A SOPHISTICATED ENOUGH 


RIENCE INVESTING IN THIS ARE 


AND THERE, WERE 


RISKS. 


INVESTORS LIKE THAT IN CONNECTION WITH 


PERIENCED TECHNOLOGY INVESTOR, 


YOU SAW MR. LUCAS TESTIFY. HE WAS NOT ONLY AN 


BUT HE HAD INVESTED 


SPI 


PROFESS TONAL 


ECIFICALLY IN BIO 


MEDICAL DEVICES. 


MANY OF THE I 


E STOR WITNESSES WERE PEOPLE WHO WERE 


INVESTMENT ADVISORS, NOT THEMSELVES INVESTORS AT 


ALL. 


SEVERAL OF THE 


THEY DREW FROM MS. 


INVESTORS TESTIFIED TO CONCLUSIONS THAT 


HOLMES'S TESTIMONY ABOUT THE STATE OF THE 


TECHNOLOGY, HOW DEVELOPED IT WAS, WHAT CERTAIN EVENTS MEANT FOR 


WHAT HAD 


CONTRACT DI 


EEN PROVEN WITH REGARD TO THE TECHNOLOGY, AS IF THIS 


UNITED STATES COURT REPORTE 


D NOT CONTAIN THE FOLLOWING PROVISION, WHICH IS 


RS 
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EVERY STOCK PURCHASE AGREEMENT, THE INVESTORS WERE 


TOLD, THIS IS A COMPANY THAT HAS A VERY LIMITED AND FINANCIAL, 


OPERATING AND FINANCIAL HISTORY. 


INVESTORS ANYWAY. THI 


BUSINESS THAT WAS B 


RANOS WAS |! 


THAT WAS OBVIOUS TO THE 


ECOMING INVOLVED IN A RETAIL 


D NEW. 


AT THE TIME THE 


INVESTORS MAD] 


THERANOS HAD ONLY BEEN 


E THEIR INVESTM 


ENT, 


OPERATING IN T 


HE, RETAIL SECTO 


ABOUT A MONTH, AND LESS THAN A YEAR W 


INVESTED. 


WAS SPECULATIVE AND THEY KNEW IT INVOLVE 


SO THEY KNEW THIS WAS A NE 


R FOR ONLY 


HEN ALL OF THE INVESTORS 


VY VENTURE AND THEY KNEW IT 


D SUBSTANTIAL RISK. 


THEY ALSO DISCLAIM! 


MAKING AS THE BASIS FO. 


R THEIR INVESTMENT. 


ED ANY REPRESENTATIONS THAT THERANOS WAS 


IF YOU SEE SECTION 4.5, THE INVESTORS ACKNOWLEDGE THAT 


THEY UNDERSTOOD THAT THE INFORMATION INVESTED -- PROVIDED BY 


THE COMPANY WAS NOT INTENDED TO DESCRIBE EVERYTHING ABOUT THE 


COMPANY. 


IT WAS DESCRI]I 


COMPANY WAS DOING. 


AND W. 


EN THEY TESTIFIED, YOU'LL RECALL THAT THE 


ACKNOWLEDGED THAT THEY 


KNEW THIS. 


MR. GROSSMAN, WHO WAS ONE OF THE MORE 


TESTIFY, HE WAS ASKED, 


THEIR OPERATIONS THAT THEY WERE NOT 


AND HE 


SAID, YES, 


BING CERTAIN ASPECTS ABOUT WHAT THE 


ESTORS 


RECENT INVESTORS TO 


DID YOU KNOW THAT THERE WER 


THEY TOLD ME 


ADDITION TO IT BEING A 


PROVISION OF 


UNITED STATES COURT R 


THAT AND I KNI 


E ASPECTS OF 


THE CONTRACT. 


EPORTERS 


E R-12722 


DISCLOSING TO YOU? 


EW THAT, IN 
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THEY ALSO SPECIFICALLY, SPECIFICALLY WERE TOLD, WE ARE 


ERFORM IN THE FUTURE, WH 


BOUT THE BUSINESS, HOW 


BUSINESS LINES WE THINK WE WILL HAVE. 


AND WE 


IAT WE THINK WE WILL EARN, WHAT 


"RE TELLING THAT 


TO YOU TO INFORM YOU. 


BUT YOU SHOULD UNDERSTAND THAT BECAUSE WE'RE A NEW COMPANY 


AND A SPECULATIVE COMPANY, BUSINESS PLANS MAY CHANGE. 


AND THAT'S IN SECTION 4.5 OF EVERY STOCK PURCHASE 


AGREEMENT WHERE EACH INVESTOR SAYS, I KNOW THAT THOSE BUSINESS 


PLANS Al 


RE SPECULATIVE, 


I KNOW THAT PROJECTIONS THAT YOU PROVIDE 


ME MAY NOT MATERIALIZE, AND THAT WHAT I AM BEING TOLD AS TO 


WHAT YOU PROJ 


THE 


RESULTS T 


ECT MAY ACTUALLY | 


BE SIGNIFICANTLY DIFFERENT FROM 


INV] 


SO WHEN 


ESTORS ARO 


HAT YOU'RE ACTUALLY ABLE TO GENERATE. 


VE LOOK AT SOME OF THE ISSUES WITH SPECIFIC 


UND FINANCIAL PROJECTION 


S THEY R 


ECEIVED AND 


BUSINESSES THAT THERANOS THOUGHT IT WOULD BE ABLE TO DEVELOP, 


BEAR THAT IN MIND. 


INVESTOR MAKES THEIR INVESTMENT. 


NOW, LET 


THAT'S THE CONTRACT UND! 


ER WHICH EVERY 


ME TALK ABOUT EACH INVESTOR INDIVIDUALLY JUST FOR 


A FEW MOMENTS 


WITH EACH. 


ABOUT HIS INV! 


FIRST, YOU'LL 


MR. 


EISENMAN IS SOMEONE WHO HAS BEEN INVOLVED IN THE FINANCIAL 


INDUSTRY AN 


FOR ESSENTIALLY HIS WHOLE P 


D MAKING INVESTMENTS ON B 


RECALL THAT MR. EISENMAN, WHO TESTIFIED 


ESTMENT AS PART OF THE Cl ROUND OF INVESTMENTS. 


UNITED STATES COURT R 


E R-12723 


EPORTERS 


EHALF OF HIMSELF AND OTHERS 


ROFESSIONAL CAREER, 35 YEARS OR SO. 
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HE WAS NOT ONLY INVOLVED IN ADVISING OTHERS, BUT HE WAS 


SIGNIFICANTLY INVOLV. 


ED IN HIS WIE! 


WHERE THEY MADE INVESTM 


NTS 


E'S FAMILY'S PRIVATE OFFIC. 


IN CONNECTION WITH PRIVATE 


COMPANIES, MADE INVESTMENTS WITH COMPANIES LIKE THERANOS ALL OF 


THE TIME, 


HE ALSO ACKNOWLEDGE 


INVESTMENTS AND TH 


AND HI 


E ACKNOWLEDG!I 


ED THAT 


VHI 


EN HE TESTIFIED. 


D TI 


E RISKS T 


HAT THEY 


BORE, 


AT HE WAS FAMILIAR WITH SPECULATIVE 


AND FOR THAT REASON 


HE SAID HE WOULD NEVER ADVISE ONE OF HIS OWN CLIENTS TO INVEST 


IN A PRIVATE COMPANY LIKE THERANOS BECAUSE HE THOUGHT THE RISK 


FOR THEM WOULD | 


BE TOO HIGH. 


SO IN MAKING THE INVESTMENT, HE UNDERSTOOD THE NATURE OF 


THE COMPANY THAT THIS WAS. 


NOW, WHAT DID HE TESTIFY ABOUT AND WHAT DID THE EVIDENCE 


SHOW ABOUT HIS INV 


ESTMENT IN THERANOS 


ALTHOUGH HE 


TESTIFT! 


ED ON DIRECT 


? 


EXAMINATION FOR QUITE A 


WHILE, THE EVIDENCE IS ACTUALLY FATRLY CLEAR ABOUT HIS CONTACT 


WITH MS. HOLMES IN CONNECTION WITH EACH INV. 


MADE. 


YOU RI 


EICAI 


i THAT HI 


CONSPIRACY PEI 


G 
By 


RIOD, AND T 


ESTMENT THAT HE 


HEN 


HE 


INVESTED IN 2006, WHICH IS |] 


EF ORE 


INVESTED AGAIN IN 2013. 


LOOK AT EACH OF THOSE INDIV 


IDUAL INVESTMENTS. 


IN CONNECTION WITH 


THIS EXCHANGE, HE INVESTED ON OCTOBER 13T 


HIS 2006 INVESTMENT, AND YOU MAY RECALL 


ABOUT A NUM 


MS. HOLMES 


ER OF CONV! 


ERSATIONS THAT HE RECALLI 


H, 2006. 


HE TESTIFIED 


ED HAVING WITH 
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ROM THE TIME REFLECTED THAT 


HAD SPOKEN TO HER FOR ABOUT 


FIVE MINUTES, AND THAT THE FOCUS OF THE CALL WAS A CHAT, AND 


THAT HIS IMPRESSIONS WERE THAT SHE WAS A TERRIFIC PERSON, AND 


THEY OBVIOUSLY CHATTED A 


BACKGROUND. 


NOT MUCH WAS REFLECT! 


ED IN THE CONT! 


BOUT THE FACT THAT THEY HAD A COMMON 


EMPORANEOUS RECORD AS TO 


WHAT HE 


MS. HOLMES. 


THEN THE INVESTMENT THAT IS THE SUBJECT OF OUR CHARGE HE 


IS THE INVESTMENT THAT HE MADE IN 


MR. EISENMAN DID NOT SPEAK TO MS. 


WITH THAT INVESTMENT. 


VAS TOLD IN CONNECTION WITH HIS 2006 INVESTMENT BY 


LATE 


DECEMBER OF 2013. 


AN 


HOLMES AT ALL IN CONNECTION 


HE TESTIFIED HE HAD NO CONTACT WITH HER 


IN CONNECTION WITH THAT INVESTMENT. 


AND, IN FACT, 


I THINK THE 


FCORD SHOWED HE HAD NOT HAD 


CONTACT WITH HER PERSONALLY FOR A NUMBER OF YEARS BEFORE THAT 


INVESTMENT. 


HE ALSO TOLD YOU THAT HE HAD TALKED TO MS. HOLMES OVER A 


NUMBER OF YEARS BETWEEN 2006 AND 2010, 


BUT THAT WHEN HE MADE 


HIS INVESTMENT DECISION IN 2013, NONE OF THAT WAS RELEVANT TO 


THE 


DECISION HE WAS MAKING. 


CURRENT INFORMATION THAT HE 


HE TESTIFIED HE WAS RELYING ON THE 


HAD. 


SO MS. HOLMES AND ANY PERSONAL CONTACT BETWEEN HER AND 


MR. EISENMAN WERE NOT PARTICULARLY RI 


INVEST. 


UNIT! 


ED STATES COURT R 


E R-12725 
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ELEVANT TO HIS DECISION TO 
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30AM 1 NOW, WHAT WAS -- WHY WAS HE INVESTING? WHAT CONTACT DID 
30AM 2 HE HAVE? 

30AM 3 WELL, YOU'LL REMEMBER THAT HE HAD CONTACT WITH MR. BALWANI 
30AM 4 IN CONNECTION WITH MAKING HIS INVESTMENT IN 2013, AND HE 

30AM 5 TESTIFIED THAT THOSE INTERACTIONS WERE PLEASANT AND THAT 

30AM 6 MR. BALWANI WAS SOLICITOUS OF HIM AND MR. BALWANI HAD BEEN VERY 
30AM 7 UNFRIENDLY WITH HIM IN CONNECTION WITH OTHER DEALINGS THAT THEY 
30AM 8 HAD, AND I THINK THE RECORD WAS CERTAINLY CONSISTENT WITH THE 
31AM 9 FACT THAT MR. BALWANI HAD BEEN UNFRIENDLY WITH HIM IN 

3iam 10 CONNECTION WITH THEIR OTHER INTERACTIONS. 

3iam 11 BUT WHAT DOES THE RECORD OF WHAT HAPPENED AT THE TIME SHOW 
3iam 12 AS TO WHAT HAPPENED BETWEEN MR. BALWANI AND MR. EISENMAN? 

3iam «613 WELL, WE KNOW THAT MR. EISENMAN ASKED FOR INFORMATION F 
31AM 4 MR. BALWANI IN CONNECTION WITH HIS INVESTMENT, AND THAT IS HE 
31am 15 IN EXHIBIT 1371. 

3iam 16 AND THESE WERE HIS QUESTIONS: 

3iam 17 WHAT IS THE SIZE OF THIS ROUND? 

3iam 618 ARE DIRECTORS PARTICIPATING IN THIS ROUND? 

3iam 19 IN OTHER WORDS, WHILE I'M INVESTING, IS THI BOARD OF 
3iam 20 DIRECTORS INVESTING AT THE SAME TIME? 

3iam «21 AND AM I CORRECT THAT THERE WILL BE ANOTHER ROUND OF 

3iam 22 $200 MILLION IN JANUARY AT A HIGHER PRICE? 

3iam =—23 WAS MR. BALWANI'S RESPONSE FRIENDLY AS MR. EISENMAN 

3iam 24 DESCRIBED? 

3iam =25 IT WAS NOT. HE SAID, "WE CAN'T ANSWER YOUR QUESTIONS 
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ABOUT DIRECTORS, OTHER INVESTORS, AND CERTAINLY NOT ABOUT ANY 


FUTURE INVESTMENT ROUNDS AND SPECULATE ABOUT WHAT THOS! 


VALUATIONS MAY BE." 


NOW, THAT'S SIGNIFICANT IN PART BECAUSE IT SHOWS THAT 


REALLY VERY FEW REPRESENTATIONS WERE MADE TO MR. EISENMAN IN 


CONNECTION WITH HIS DECISION TO INVEST. 


BUT MORE SIGNIFICANTLY, I 


T 


REALLY SUGG!I 


ESTS TO YOU WHAT 


MATTERED TO MR. EISENMAN IN CONNECTION WITH MAKING INVESTMENT 


DECISIONS. 


CONTRARY TO WHAT THE GOVERNMENT TRIED TO ELICIT FROM HIS 


TESTIMONY NOW, WHAT MATTERED TO MR. EISENMAN, WHICH IS 


PERFECTLY FAIR, IS, IS WHAT WE 


DOING WITH RESPECT TO THIS ROU. 


RE OTHER SOPHISTICATED INVESTORS 


ND OF INVESTMENT? 


WERE DIRECTORS ALSO INVESTING? 


WERE THERE OTHERS WHO WERE 


=< 
G 


INTERI 


ESTED IN THE INVESTMENT 


WHO WOULD INVEST AT A HIGHER P 


NOW, THE ANSWER TO THOSE 


QUI 


RICE SOON? 


ESTIONS WER 


E KNOWN TO 


BALWANI, AND IT MIGHT HAVE BEEN FAVORABLE FOR HIM TO TELL 


EISENMAN. 


WE KNOW THAT AFTER THE FIRST OF THE YEAR THERI 


ADDITIONAL ROUND, AND THAT WAS AT A 


BUT HE DIDN'T PROVIDE THAT INFORMATION 


HIGHER PRICE. 


TO . EISENMAN 


BECAUSE HE DIDN'T THINK IT WAS AN APPROPRIATE REQUEST ON 


MR. EISENMAN'S PART, AND HE DIDN'T THINK THAT HE SHOULD PROVIDE 


IT SIMPLY TO MR. EISENMAN AND NOT TO OTHER INVESTORS. 
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WHAT DOES THIS SHOW YOU? IT SHOWS YOU THAT ALL OF THE 


REPRESENTATIONS THAT THE GOVERNMENT HAS FOCUSSED ON WERE NOT ON 


EISENMAN'S MI] 


[ND AT THE TIME. HE WASN'T INTERESTED IN THE 


TECHNOLOGY. 


THERANOS AND THE 


HE WASN'T INTERESTED IN THE RELATIONSHIP BETWEEN 


DEPARTMENT OF DEFENSE, HE WASN'T INTERESTED IN 


THERANOS'S PHARMACEUTICAL COMPANY. 


HE 


WAS INTERESTED IN KNOWING ABOUT THE FINANCIAL DETAILS 


OF WHAT WAS HAPPENING AT THERANOS SO THAT HE COULD EVALUATE 


WHETHER THIS IS A STOCK THAT HE COULD BUY AND POTENTIALLY 


QUICKLY SELL. 


AND A PI 


HERI 


ON A NUMBI 


THAT'S PERFECTLY FINE. THAT'S A PERFECTLY FINE DECISION 


ERFECTLY FINE JUDGMENT ON HIS PART. 


BUT IT DOESN'T RELATE TO WHAT IS CLAIMED BY THE GOVERNMENT 


TIME. 


THE ACCOUNT INVOLVING MR. EISENMAN, AS WELL AS MANY OF T 


OTHI 


WHAT IS THE 


EK, THAT HE WAS DEFRAUDED IN CONNECTION WITH REPRESENTATIONS 


ER OF ISSUES THAT HE SHOWED NO INTEREST IN AT THE 


REAL GIST OF MR. EISENMAN'S CLAIM, AS WI 


ER INVESTORS? 


WI 


ELL, IT'S REALLY THE EVIDENCE THAT I WENT OVER YESTERDAY. 


HE SAYS HE READ ' 


LOOKED AT THE 


'THE WALL STREET JOURNAL" ARTICLE, HE SAYS HE 


EBSITE AND HE DREW CERTAIN INFORMATION FROM THAT 


ABOUT WHERE THERANOS WAS. 


AS I SHOWED 


YOU YESTERDAY, MANY OF THE THINGS THAT HE AND 


OTHERS CLAIMED THAT THEY DIDN'T KNOW WAS KNOWN PUBLICLY. 
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:34AM 1 MR. PARLOFF HAD BEEN TOLD, FOR EXAMPLE, ABOUT PHASE I AND 
:34AM 2 PHASE II AFTER MR. EISENMAN'S INVESTMENT, WHICH WAS THE BJECT 
:34AM 3 OF HIS QUESTION TO MR. BALWANI. 
34AaM 4 IT WAS PUBLICLY KNOWN THAT THERE WAS VENOUS TESTING, ET 
34—aM 5 ITERA, ET CETERA. 
34AaM 6 ALL OF THE ISSUES THAT WERE FREQUENTLY REHEARSED THROUGH 
35AM 7 MEDIA ARTICLES WITH THE INVESTORS, THERE WAS OTHER INFORMATION 
35AM 8 OUT THERE THAT WOULD HAVE PROVIDED MR. EISENMAN WITH WHAT HE 
350M 9 CLAIMED HE DIDN'T KNOW. 
:35am 10 LET'S LOOK AT THE NEXT INVESTOR, MR. LUCAS. 
35am 11 MR. LUCAS WAS ALSO A PROFESSIONAL INVESTOR. HE WAS A 
35am 12 VENTURE CAPITALIST WHO INVESTED FULL TIME IN TECHNOLOGY. 
35am = 13 HE OPERATED HIS OWN VENTURE CAPITAL FIRM, BLACK DIAMOND 
35am 14 VENTURES, AND HE INVESTED IN TECHNOLOGY AND IN MEDICAL DEVICE 
35am = 15 COMPANIES. 
35am «616 AND HE KNEW A LOT ABOUT THERANOS BECAUSE HE HAD BEEN 
35am 17 INVOLVED WITH THERANOS FOR A NUMBER OF YEARS, AND HIS UNCLE 
35am 618 THE CHAIRMAN OF THE BOARD OF THERANOS. 
35am =19 BUT UNLIKE THE OTHER INVESTORS, LIKE MR. EISENMAN, FO 
35am 20 EXAMPLE, HE WAS INTERESTED IN THERANOS'S TECHNOLOGY, AND HI 
35am 21 ASK QUESTIONS THAT WERE SPECIFIC TO THERANOS'S TECHNOLOGY. 
36aM «22 AND WHAT DOES THE RECORD REFLECT? 
36am 23 WELL, THE RECORD REFLECTS WHEN HE ASKED THOSE QUESTIONS, 
36am «24 HE GOT ACCURATE ANSWERS THAT MATCH WHAT YOU KNOW ABOUT WHAT WAS 
36aM = 25 GOING ON AT THERANOS. 
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YEARS BEFORE HE MADE THIS 2013 INVESTMENT 


O 


EXPLAINED TO HIM THAT THER! 


SUBJECT OF THE COUNT IN THE INDICTMENT, IT WAS 


EF WOULD BE VARIOUS SERIES OF DEVICES 


D TESTS WOULD BE RUN T 


HAT THERANOS WAS INVENTING, 


FE AND MORE SOPHISTICATED, 


BUT THAT THIS WAS A PROCESS THAT WAS GOING TO DEVELOP OVER 


TIME. 


HE CERTAINLY WAS A SOPHISTICATED TECHNOLOGY INVESTOR. HE 


KNEW THAT. 


HE ALSO TESTIFIED THAT HE KNEW ACCURATELY WHAT THE 


GOVERNMENT CLAIMS NO ONE KNEW, WHICH IS HE WAS ASKED, DID YOU 


KNOW HOW MANY FINGERSTICK SAMPLES THERANOS HAD ACTUALLY 


DEVELOPED ASSAYS WITH? 


AND HE 


LEAST IT WOU 


SAID -- HIS ES 


LD HAVE 


TIMAT! 


BEEN DOZENS OF TESTS |! 


THE MAJORITY 


WELL, Y 


BECAUSE OF T 


FIGURE OUT, 


WOULD ALLOW 


THEY DID, AN 


AND THOSE DEVICES -- AND THOSE WERE ANALYZ] 


MODIFIED MACHINES OR ON 


EF WAS THAT IT WAS DOZENS, AND AT 


BECAUSE IT COULD DO 


OF THE MOST COMMON TESTS OUT THERE. 


OU KN! 


HE EVI 


V WHAT THE DIALOGUE WAS INSIDE OF THERANOS 


VHAT AE 


US TO 


D THAT 


MR. LUCAS WAS CLI 


DENCE THAT YOU HAVE SEEN. THEY TRIED TO 


1 43 OR THE 60 OR THE 70 TESTS THAT 


1 MOST COMMON BLOOD TESTS? THAT'S WHAT 


'S WHAT THEY OFFERED OUT OF THEIR CLIA LAB, 


ED EITHER ON THE 


THE DEVICES. 


FINGERSTICK SAMPLES THAT WE HAVE. 


UNIT! 


EARLY TOLD, THAT'S THE AMOUNT OF 
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SO FOR INVESTORS WHO EVIDENCED AN INTEREST IN THE 


TECHNOLOGY, THEY GOT ACCURATE INFORMATION. 


AND THAT WAS TRUE OF MR. L 


WHAT THE INTENT OF MS. HOLMES AN 


THI 


151 


UCAS AND IT REFLECTS, I 


INTERACTING WITH INVESTORS ON THESE ISSUES. 


I THINK MR. 


THERANOS THAT WERE IMPORTANT TO 


QUITE IMPORTANT. 


HIM, AND ON 


NK, 


D OTHERS WAS WITH RESPECT TO 


LUCAS ALSO TESTIFIED ABOUT OTHER ELEMENTS OF 


E OF THEM I THINK IS 


AND HE TESTIFIED I THINK PARTICULARLY POINTEDLY ABOUT IT. 


WHEN INVESTORS WERE 


BER OF FINGERSTICK SAMPLES. 


RE IS MS. HOLMES TAKING THIS 


RTH INVESTING IN? 


AND I THINK 


LUCAS DESCRII 


INVESTING, THIS WAS NOT A QU 


ESTION OF THI 


RESENT TEST MENU OR A QUESTION OF THE PRESENT CAPACITY ON THE 


THEY WERE LOOKING AT WHAT IS -- 


COMPANY? 


IS THIS SOMETHING 


DETAIL. 


HE 


BED THAT TO YOU IN SOME 


DESCRIBE MS. HOLMES'S PASSION, THAT HER INTEREST 


NOT IN MAKING MONEY, AND THAT SHE HAD A MISSION TO BRING 


TECHNOLOGY TO THE WORLD, AND THAT WAS ATTRACTIVE TO HIM. 


WANTED TO BE 


PART OF THAT INVESTMENT BECAUSI 


E HE BELIEVE 


WOULD SUCCEED, AND IF IT SUCCEEDED, IT WOUL 


PROFITABLE VENTURE, BUT A VENTU 


LET ME ALSO MENTION ONE OT 


RE WORTH INV. 


HER THING 


VITH MR. 


D NOT ONLY BE 


ESTING IN. 


WON'T SAY THIS WITH RESPECT TO EVI 


TRUE ACROSS THEM. 
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LUCAS, 
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WHEN INVESTORS WERE INVESTING IN 2013 OR 2014, WHY DID 


PAL REASON THEY INVESTED WAS NOT ABOUT ANY 


PARTICULAR TECHNOLOGY OR ANY PARTICULAR NUMBER OF FINGERSTICK 


TESTS. 


THE 


HAD AGREED TO PUT THERANOS'S TECHNOLOGY IN THETR 


EVENTUALLY AND TO OPERATE 


THERANOS SERVICE CENTE 


STORES 


RS. 


THAT JUDGMENT WAS ALL THEY NEEDED TO KNOW BECAUSE THAT 


MEANT TWO THINGS TO THEM. 


ONE, 


IT MEANT THAT A BIG NATIONAL 


COMPANY HAD EVALUATED THERANOS AND MADE A DECISION TO BECOME A 


PARTNER WITH THERANOS IN BRINGING ITS TECHNOLOGY 


MARKET. 


THAT'S A B 


IG DEAL. 


THAT'S A MUCH BIGGER DEAL THAN 


TO THE 


PUBLIC 


NUMBER OF PARTICULAR TESTS AT ANY GIVEN MOMENT. 


STATEMENT THAT THIS TECHNOLOGY CO! 


IT'S A 


MAKE 


ITS TECHNOLOGY WIDELY AVATLABLE. 


MPANY IS GOING TO BE ABLE TO 


SECOND, WHAT DID THEY ASSUME, WHICH WAS AN ACCURATE 


UMPTI 


ON? 


HAVE LOOKED AT THERANOS AND ITS TECHNOLOGY IN GR 


AND YOU KNOW THAT'S TRUE. 


OF TECHNICAL DU! 


THI 


EY ASSUMED THAT A COMPANY LIKE WALGREENS WOULD 


EAT DETATL. 


EF DILIGENCE 


THROUGH THE 


JOHNS HOPKINS 


WALGREENS WORKE 


THAT'S WHAT WAS REALLY DRIVING THESE INVESTMENTS. 


YOU KNOW THAT THE 


ERE WAS A LOT 


JOHNS HOPKINS STUDY, THI 


DUE DILIGENCE AND THE OTHER LAB CONSULTANTS THAT 


D WITH AS PART OF ITS EVALUATION OF THERANOS. 


AND 
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REASON THAT THEY INVESTED WAS THEY KNEW THAT WALGREENS 
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UCAS DURING HIS TESTIMONY ACKNOWLEDGED THAT. 


WALGREENS PARTNERSHIP? 


PRICING WAS OF THEIR SHAR 


VELL, THAT WAS TALKE 


VHAT DID IT MEAN FINANCIALLY FOR THEM THAT THERE WAS THIS 


ES AND HOW MUCH THE 


D ABOUT WITH RESPECT TO WHAT THE 


Y RECOGNIZED IT AS 


OF THE TIME THAT THEY WERE BEING OFFERED THE OPPORTUNITY TO 


INVEST AT $15. 


REMEMBER THAT MR. 


MR. HALL WHO MR. 


WHO 


EITHER DIRECTLY O01! 


R INDI] 


LUCAS, MR. EISENMAN, AND MR. TOLBERT, OR 


RE ALL INDIVIDUALS 


ECTLY HAD INVE 


TOLBERT WORKED FOR, THEY WE 


STI 


ED IN THERANOS 


YEARS BEFORE THESE 2013 INVESTMENTS. 


AND BY THE TIME 


OPPORTUNITY TO INVEST, T 


STRATEGIC PARTNER OF THE! 


A SHARE, WHICH WAS ACTUALLY $75 A SHARE BI 


SHARE. 


THEY HAD INV 


EST! 


MR. LUCAS'S CASE, $0.92 A SHARE. 


SO THEY ASSUMI 


INVESTMENT DECISION, 


ACCURATELY THAT THEY HAD ALREADY REALIZE 


ECAUSE 


THEY WERE BEING OFFERED THIS SECOND 


HEY KNEW THAT WALGREENS, OR SOME 


RANOS, WAS NOW WILLING TO INVEST AT $15 


IT WAS A SPLIT 


ED AT N 


ED, AT THE TIME 


ERS LIKE 


2.82 A SHARI 


THAT THEY WERE 


MAKING THIS 


ON THEIR INVESTMENT WITH THERANOS. 


THAT THEY HAD ALREADY -- THEY ASSUMED 


D A SUBSTANTIAL RETURN 


THIS WAS REALLY A DECISION AS TO WHETHER THEY WANTED TO 


INVEST AS WELL AT THIS INCREASED PRICE. 


EVALUATING THIS. 


UNIT! 
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THEY ALSO KNEW, AS YOU SAW, ALTHOUGH NOT TOLD BY 


MR. BALWANI OR MS. HOLMES, THEY SUSPECTED THAT THEI 


ANOTHER OFFERING IN THE NEW YEAR AND THE 


THAT WAS, 


SHARE. 


IN FACT, TRUE. 


PRICE WOU! 


D BE 


RE WOULD BI 
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HIGHER. 


THE C2 ROUND WAS OFFERED AT $17 A 


SO THEY WERE LOOKING AT AN OPPORTUNITY TO INVEST AT S15 A 


SHARE, RECOGNIZING THAT THE 


TO GO TO $17 A SHARE, WHIC 


AT THAT PRICE. 


AND THAT'S THE WAY THAT THEY WERE 


HE ARGUMENT THAT T 


PRICE OF THERANOS STOCK WAS LIKELY 


H, IN FACT, NEW OFFERINGS WERE HELD 


VIEWING THIS INVESTME 


RSHIP, WHICH WAS ALSO ACCURATE. 


THEY WI 


GIDE 
ERE, 


D IN A NEWS 


ESTMENT IN THERANOS BECAUSE 


PAPER ARTICLE 


ER INVESTME 


HE WALGREE 


RELYING ON WHAT 


WHEN, IN FACT, WE KNOW WHAT THI 


ERIAL TO THEM. 


LET'S LOOK NOW AT MR. TOLBERT. 


MR. TOLBE 


WORKS FOR A GE 


RT WAS NOT 


HIMSELF AN 


NS PARTNERSHIP DOESN'T SUGGEST WHAT WAS, 


INVESTOR. 


NTLEMAN N 


ED 


CRAIG HALL, 


ESTATE INVESTOR, AND MR. 


REASONS 


INVESTMENT IN 


HIMSELF AS TO WHY HE WAS 


THERANOS. 


UNITED STAT 


SUPPORTIV. 


NTS, THE EFFECT OF FUTURE INVESTMENTS, THE 


HEY VIEWED THAT AS POSSIBLE BECAUSE OF THE WALGREENS 


HEY WERE REALLY LOOKING OR MAKING AN 


WAS 


RD REFLECTS THEY WERE LOOKING AT, WHICH IS THE EFFECT OF 


EFFECT 


IN FACT, 


AND MR. TOLBERT 


WHO IS A TEXAS R 


RAT 


E OF MAKING AN 


ES COURT R 


EPORTE 
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IN 2006 THEY HAD INVESTE 


D WITH 
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MR. LUCAS, NOT DIRECTLY IN 


THERANOS, BUT THEY HAD INV! 


I THINK IT'S FAIR TO SAY THAT BECAUSE 


INVESTMENT WAS THROUGH MR. LUCAS, 


ESTED THRO 


UGH MR. 


LUCAS IN THERANOS. 


THEIR ORIGINAL 


IT WOUL 


HAVE BEEN REASONABLE 


FOR THERANOS GENERALLY, AND FOR MS. HOLMES IN PARTICULAR, TO 


ASSUME THAT INFORMATION THAT WAS BEING PASSED TO MR. LUCAS 


WOULD BE PASSED ON TO MR. TOLBERT AND ULTIMATELY ON TO 


MR. HALL. 


BUT WHEN YOU HEARD THE EVIDENCE, 


MR. LUCAS KNEW ABOUT THERANOS, THINGS LIKE 


NOT EVERY TEST ON FINGERSTICK BUT SOME DOZENS OF TESTS ON 


FINGERSTICK, AND WHEN YOU COMPARE THAT TO WHAT 


THEY W! 


IF YOU COMPARE WHAT 


ERE OFFERING 


KNEW, THEY DON'T MATCH, AND I ACKNOWLEDGE T 


AND I DON'T KNOW WHETHER THAT'S BECAUSE 


TOLBERT 


HAT. 


INFORMATION BETWEEN MR. LUCAS AND MR. TOLBEI 


MR. TOLBERT'S RECOLLECTION 


OF WHAT MR. 


LEFT HIS MEMORY WITH THE PASSAGE OF TIME. 


LUCAS TOL 


ERE WAS A GAP IN 


R WHETHER 


D HIM HAS JUST 


BUT IN ANY EVENT, ESSENTIALLY WHAT WAS PASSED ON TO 


MR. LUCAS BY MS. HOLMES AN 


D OTHE 


RS, 


I THINK SHE PRI 


ESUMED WOULD 


HAVE BEEN KNOWN BY MR. HALL AND |! 


BY MR. TOLBERT AS 


VELL. 


MR. TOLBERT HAD NO DIRECT CONVERSATIONS WITH MS. HOLMES AT 


ALL AFTER THE HALL GROUP'S FIRST INVESTMENT THROUGH MR. LUCAS 


IN 2006. NONE. HE HAD NO CONTACT WITH HER AT ALL BETWEEN 2006 


AND 2013. 


NOR IN CONNECTION WITH HIS INVESTMENT IN 2013 DID HE HAVE 
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A DIRECT CONVERSATION WITH MS. HOLMES 
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SO WE'RE NOT REALLY FOCUSSED ON DIRECT INTERPERSONAL 


DEALINGS BETWEEN THEM. 


WHAT THE GOVERNMENT FOCUSES ON HERE IS THE TAPE RECORDING 


THAT YOU HEARD OF THE DECEMBER 20TH CALL, WHICH IS A TELEPHONE 


CALL THAT MR. TOLBERT PARTICIPATED IN. 


AS YOU RECALL, HE 


TESTIFIED THAT THERE WERE MANY PARTICIPANTS IN THE CALL, THAT 


HE SECRETLY TAPE RECORDED THAT INFORMATION FOR THE BENEFIT OF 


MR. HALL, AND NO ONE ELSE BUT HE KNEW THAT HE WAS TAPING THE 


CALL. 


THE MAIN FOCUS, I THINK, REALLY OF THIS CALL, AND THE MAIN 


FOCUS OF THE GOVERNMENT'S PRI 


ESENTATION OF EVIDENCE HERE IS THE 


STATEMENT THAT MS. HOLMES MADE DURING THAT TAPE RECORDING ABOUT 


THERANOS'S RELATIONSHIPS WITH THE MILITARY AND WHAT THE USE OF 


THERANOS DEVICES WAS IN CONNECTION WITH MEDEVACS, ET CETERA. 


I WANT TO GO THROUGH THAT WITH YOU IN A MOMENT, BUT I WANT 


TO ALSO REMIND YOU THAT THE 


CONVERSATION THAT IS HAD ON THAT 


TAPE WHERE MS. HOLMES IS DISCUSSING THE RELATIONSHIP BETWEEN 


THERANOS AND THE DEPARTMENT OF DEFENSE IS NOT SOMETHING THAT 


MS. HOLMES BROUGHT UP OR INTRODUCED INTO THE CONVERSATION. 


THE COMMENTS SHE MADE WERE IN QUESTION -- WERE IN RESPONSE 


TO A QUESTION BY ANOTHER INVESTOR WHO 


ASKI 


-D HER, IS THERE 


MILITARY ASPECT THAT THERANOS IS GOING TO 


AND MS. HOLMES SAYS AS PART OF H 


PURSUE? 


ER ANSWER THAT, WELL, YOU 


KNOW, THE COMPANY DOES HAVE ACTIVITIES IN THAT REGARD, BUT THAT 
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ES COURT R 
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THE COMPANY'S FOCUS GOING FORWARD IS GOING TO BE ON THE RETAIL 


MARKET WITH WALGREENS AND HOPEFULLY WITH OTHER RETAIL PARTN 


BUT I WANT TO LOOK AT WHAT MS. HOLMES ACTUALLY SAYS ON 


THAT TAPE, WHICH YOU HEARD AS PART OF THE TAPE, AND OF COURSE 


YOU CAN HEAR AGAIN AS PART OF YOUR DI 


RLIBERATIONS. 


AND I WANT TO BREAK IT DOWN AND COMPARE IT TO WHAT WAS 


ACTUALLY GOING ON WITH THERANOS'S MILITARY PROGRAMS SO THAT YOU 


UNDERSTAND WHAT WAS BEING CONVEYED AS PART OF THIS 


CONVERSATION. 


LET'S LOOK AT WHAT MS. HOLM 


ARE TWO PARTS TO THI 


ES ACTUALLY SAYS. THERE RI 


S. THERE'S A PART WHERE THERE'S A 


DISCUSSION OF THE WO. 


WITH AFGHANISTAN, AN 


RK THAT 


THERANOS WAS DOING IN CONNECTION 


D THEN THERE'S A SEPARATE DISCUSSION ABOUT 


THERANOS'S WORK WITH SPECIAL OPERATIONS. 


SO WHAT DOES MS 


RECALL WHAT SHE SAID 


. HOLMES SAY ON THAT TAPE IF YOU ACTUALLY 


>? (IT'S REALLY BROKEN DOWN INTO THREE 


PARTS. 


FIRST, SHE SAYS THAT ONE PIECE OF WORK THAT THEY WERE 


DOING IS IN THE CONT! 


SPECIFICALLY IN AFGHANISTAN. 


EXT OF WORK IN THI 


E MIDDLE EAST, AND 


AND THEN SHE GOES ON TO DESCRIBE A SIGNIFICANT MEDICAL 


BLEM THAT EXISTED WITH GETTING M 


EDICAL TREATMENT FOR 


DIERS ON A TIMELY 


BASIS. 


TAKE A TECHNOLOGY LIKE THIS AND PUT IT IN FLIGHT HAS THE 


SHE THEN GOES ON TO SAY, WELL, 


THE ABILITY TO PLACE 
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SO THERE'S A POTENTIAL PLAC! 


THIRD, SHE SAYS WE'VE 


BEEN 


EMENT THAT COULD SAV! 


NOW, WHY WOULD SHE SAY THAT? 


WELL, LET'S 


LOOK AT THE WORK THAT TH 


DOING A LOT OF WORK THERE. 


ERANOS WAS ACTUALLY 


DOING IN CONNECTION WITH THE PROGRAM IN AFGHANISTAN AT THAT 


TIME. 


FIRST, WAS THERE WORK THAT THERANOS WAS DOING IN 


CONNECTION WITH DEPLOYING ITS 


DEVICES IN AFGHANISTAN? 


THAT THERE WAS. 


BEFORE THIS CALL 


WIT 


THE! 


DEVICES WOULD BE 


EVAI 


UATED AT 


RANOS HAD ENTER! 


ED A CONTRACT ABOUT A YEAR 


H CENTCOM, AND THE IDEA WAS THAT THE 


AFGHANISTAN. 


DOCUMENT THAT REFLECT! 


THEN WAS T 


POTENTIAL PLACEMENT ON MEDEVAC HI 


LIVES? YES. 


IF YOU 


CONSIDERED AND WERE 


DIFFERENT USES OF TH 


BAGRAM AIR FORCE 


BASE 


IN 


VHAT I'M SHOWING YOU NOW AS PART OF EXHIBIT 10457 IS THE 


LIVES. 


HERE GOING TO BE, AS PART OF T 


ED THE WORK THAT WAS TO BE 


‘RANOS DI 


EVICES 


IN THIS CONT! 


DONE. 


HIS PROGRAM, 


ELICOPTERS THAT COULD SAVE 


READ THE LANGUAGE, THERE'S A NUMBER OF 


ESCRIBE 


AS YOU SEE HERE, THERE'S A SUGGESTED USES COULD INCLUDE 


D AS PART OF THE 


EXT THAT WER 


PROCESS. 


MEDEVAC, 


NOW, WAS THERANOS DOING ANY WORK TOWARDS THIS GOAL OR WAS 


SEA, ET CETERA. 


BUT IT COULD INCLUDE MULTIPLE PLATFORMS ON LAND, AIR, 


THIS, AS I THINK THE GOVERNMENT SUGGESTS, JUST A FANTASY OF 
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E TRUTH IS, AND YOU'VE HEARD T 


VORK TOWA 


D A 4S DEVICE, A P 


ENT TENS OF MILLIONS OF DOLLARS AN 
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ESTIMONY DURING THE 


RDS THIS GOAL. 


DEVELOPING A SPECIFIC DEVICE FOR PURPOSES OF 


ROGRAM ON WHICH 


ITARY, NOT ONLY IN AFGHANISTAN, BUT IN 


D WHICH IS PART 


OF -- PART OF WHICH IS THIS WORK THAT IS DESCRIBED IN THE 


CONTRACT THAT IS 10547, AND YOU CAN LOOK AT T 


YOUR DELI 


BI 


ERATIONS. 


NOW, 


WHICH IS IN CONNECTION WITH SPI 


HAT AS PART 


ECIAL OPERATIONS COMMAND. 


OF 


LET'S GO ON TO THE SECOND PART OF WHAT SHE SAYS, 


SHE 


SAYS, SEPARATELY, WE'VE BEEN DOING A LOT OF WORK WITH SPECIAL 


OPERATIONS COMMAND IN THE CONTEXT OF MISSIONS IN REMOTE AREAS. 


SHE 


TALKS ABOUT THE PROBLEM OF THERE 


EING AN ABS] 


MEDICAL CARE AND PEOPLE BEING EVACUATED GENERALLY OUT OF 


CONTINENT. 


AND THEN SHE GOES ON TO SAY WE, AS THERANOS, C 


REMOTE ARI 


DISTRIBUTED SYSTEM THAT CAN 


BAS. 


VHAT IS SHE TALKING ABOUT HERE? 


VELL 


FE REMOVED -- THAT CAN BE 


ENCE OF 


HERE SHE'S TALKING ABOUT THE CONTRACT -- TWO 


’ 


DIFFERENT CONTRACTS. ONE IS 


THE PROG 


DONE WITH SPECIAL OPERATIONS 


FORCES IN AFRI 


RAM THAT HAD ALREADY BEEN 


THAT THERE WAS A PROGRAM UNDER WHICH 


CA. 


YOU'LL RI 


EMEMBER 
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REMOTE LOCATIONS IN AFRICA AND THEY WERE EVALUATED AS TO 


WHETHER THEY COULD SUSTAIN THE CONDITIONS OF REMOTE FAS. 


THOSE LOCATIONS ARE 


IDENTIFI 


ED HERE IN |] 


EXHIBIT 12251. 


AGAIN, THE DESCRI 


TECHNOLOGIES BEING UNSUITABLE ON THE CALL 


SOME OF THE LANGUAGE T 


PTION SHE GIVES OF CURRENTLY AVATLABLE 


IS EXACTLY MATCHED BY 


WITH AFRICOM AT THIS TIME. 


HAT'S IN THE CONTRACT THAT THERANOS HAD 


WHAT ABOUT SPECIAL OPERATIONS COMMAND IN PARTICULAR? 


SIMILARLY THERE WAS AN ARRANGEMENT WITH SPECIAL OPERATIONS 


COMMAND, WHICH I'LL TALK ABOUT IN A MOM 


NOW, YOU HEARD FROM M 


THAT THERANOS WAS DOING IN CONN 


ENT. 


R. EDLIN ABOUT THE SUBSTANTIAL WORK 


ECTION WITH DEPLOYING THESE 


DEVICES. YOU ALSO HEARD ABOUT IT FRO 


AND YOU KNOW THAT THE! 


MMS. 


HOLMES. 


RANOS HAD DESIGNED DEVICES THAT COULD 


BE USED IN AN EXTREME 


ENVIRONMENT. 


SO WHEN MS. HOLMES WAS TALKING ABOUT THIS ON THIS CALL, 


THIS IS WHAT SH 


= 


ri 


MR. TOLBERT 


UNDERSTAND, WHAT 


WAS TALKING A 


WAS 


ASKED D 


BOUT, THOSE POINTS. 


URING HIS TESTIMONY, WHAT DID YOU 


DID YOU TAKE AWAY FROM THIS CONVERSATION THAT 


MS. HOLMES WAS TELLING YOU? 


WELL, LET'S RECALL HIS TESTIMONY WHERE HE WAS ASKED THAT 


QUESTION. AND HE SAID, WELL, 


HE UNDERSTOOD FIRST THAT THER 


WAS SIGNIFICANT WORK BEING DONE TO DEPLOY THE THERANOS SYSTEM 


IN THEATRE. 


THAT WAS ACCURATE. 


UNITED STAT 


AS I SAY, THERANOS WAS SPENDING TENS 
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E R-12740 


EPORTE 


RS 


O9:: 


09: 


09: 


09: 


09: 


09: 


09: 


0:9; 


09: 


09 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09%: 


09: 


OD: 


09: 


09: 


53AM 


53AM 


53AM 


53AM 


53AM 


53AM 


53AM 


53AM 


53AM 


:53AM 


53AM 


53AM 


53AM 


5 4AM 


54AM 


54AM 


54AM 


54AM 


54AM 


54AM 


54AM 


5 4AM 


54AM 


54AM 


54AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 210 of 300 


Case 5:18-cr-00258-EJD Document 1302 Filed 01/18/22 Page 51 of 244 
Cc NT BY MR. DOWNEY (RES.) 9 


LOSING ARGUME 


161 


OF MILLIONS OF DOLLARS AND HAD A HIGH NUMBER OF PEOPLE WORKING 


ON THIS PROJ: 


SPECIAL OPERATIONS COMMAND? 


AND HE SAYS THE UNDERSTANDING WAS THAT THEY 


HI HEN WAS ASKED, WHAT DID YOU TAKE HER STATE 


HAD BEEN 


WORKING WITH SPECIAL OPERATIONS COMMAND, AND IT CERTAINLY 


REPRESENTED A CAPABILITY AND A BUSINESS THAT THE 


PURSUED. 


COMPANY HAD 


THAT IS ALSO ACCURATE. YOU KNOW THAT FROM THE TESTIMONY 


OF MR. EDLIN AND FROM MS. HOLMES'S TESTIMONY, AN 


D FROM THE MANY 


DOCUMENTS THAT HAVE BEEN PRODUCED DURING THE COURSE OF THE 


CASE. 


NOW, THIS TAPE, WHICH THE GOVERNMENT INTRODUCED, IS THE 


MS. HOLMES TALKED ABOUT THERANOS'S RELATIONSHIPS 


BEST EVIDENCE, ALONG WITH THE TAPES FROM MR. PARLOFF, ABOUT HOW 


WITH THE 


DEPARTMENT OF DEFENSE AND HOW IT TALKED ABOUT IT 


HOW IT TALKED ABOUT PROGRAMS THAT IT HAD WITH SP 


S ASPIRATIONS, 


ECIAL 


OPERATIONS COMMAND, HOW IT TALKED ABOUT THE WORK THAT IT WAS 


DOING IN AFGHANISTAN. 


BUT THESE PROJECTS WERE REAL PROJECTS. THERE WAS A LOT OF 


INVESTMENT THAT THE COMPANY MADE IN THIS. THE COMPANY DEALT 


WITH NUMEROUS PEOPLE IN THE DEPARTMENT OF DEFENSE. 


THAT IN EMAILS THAT WERE INTRODUCED DURING MR. E 


YOU SAW 


DLIN'S 


TESTIMONY. 


THESE PROGRAMS WENT ON FOR YEARS. THERANOS 
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TALKING WITH THE DEPARTMENT OF DEFENSE ABOUT THESE DEPLOYMENTS 


SINCE 2011. 


YOU KNOW, AS A R 


ITS 4 SERIES DEVICES TO MACDILL AIR FORCE BASE FOR EVALUATION 


BY CENTCOM AND THEY WERE FURTHER MODIFIED IN 


MEETING. 


YOU KNOW THAT TH 


RESPONSE TO THAT 


ERANOS ACTUALLY DELIVERED SERIES 4 DEVIC 


ESULT OF HIS TESTIMONY, THAT THERANOS TOOK 


ES 


TO SPECIAL OPERATIONS COMMAND, WHICH SPECIAL OPERATIONS COMMAND 


ULTIMATELY 


DECIDE 


AND DURING DI 


"al 
ECE 


ER OF 2013 WHEN THIS CALL WAS HAPP!] 


D NOT TO USE, BUT THEY WERE BUILT. 


MS. HOLMES WAS VERY M 


MIDSTREAM. 


OPERATIONS COMMAND ABOUT FO 


THERANOS 


THE SOCOM 


HA 


D AGRI 


DEVICES WOULD BE 


iD WITH CENTCOM THAT IT WO 


DELIVERED ABO 


THESE ARI 


ET 


E CONTACTS -- THIS IS THI 


THESE STATEMENTS WERE BEING 


ULD DELIVER 


UCH AWARE THAT THESE PROGRAMS WERE 


DELIVERED TO SPECIAL 


UR OR FIVE MONTHS AFTER THIS CALL. 


DEVICES IN AFGHANISTAN ABOUT EIGHT MONTHS -- SCHEDULED TO BE 


UT EIGHT MONTHS AFTER THIS CALL. 


EF CONTEXT IN WHICH 


MADE. 


THERANOS WAS, 


REALLY DOING THI 


AS YOU Sl! 


EH WORK WHICH MS. HOL 


EE FROM THE TAPE, 


ES DESCRIBED. 


SHE DID NOT SAY TH 


IN FACT, 


ESE DEVICE 


ARE IN FLIGHT FOR CLINICAL USE, WHICH IS HOW MANY OF THE 


WITNESSES HAV! 


SHE 


CONNECTION WITH THESE 


TALKS ABO 


E BEEN QUESTIONED. 


PROGRAMS . 


UT THE WORK THAT THERANOS WAS DOING IN 


SHE ALSO SAYS, THIS IS NOT GOING TO BE OUR BUSINESS. 
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BUSINESS. 


SO FROM THI 


I THINK ACCURATELY, WHAT THE 


LET'S LOOK AT THE 


EH PERSPECTIVE 


163 


WE'LL DO A LITTLE BIT HERE, BUT THIS IS NOT GOING TO BE OUR 


OF INVESTORS, THEY ARE BEING TOLD, 


STATE OF THERANOS'S BUSINESS WAS. 


MILITARY OVER TIME. 


THERE'S THI 


CONTRACTS THAT THERANOS HAD WITH TH 


FE. CENTCOM CONTRACT, WHICH I MENTIONED, WHICH 


WAS, AS I SAY, ACTIVE DURING THIS PERIOD. 


THERE WAS THE SPECIAL OPERATIONS COMMAND CONTRACT, WHICH 


ENTERED IN 2012, MODIFI 


AND THERE WAS THE PROG 


RECALL SEEING T! 


TESTIMONY. 


AND I 


THERANOS HA 


IF WE 


SORRY, 34. 


AFRICOM ABOUT THERANOS'S DEVICES AND THEIR 


AFRICOM. 


SHE WRITES IN DECEM 


THIS IS A REPORT F! 


ESTIMONY ABOUT DURING THE 


D AS PART OF THAT P. 


ED IN 2013. 


RAM WITH AFRICOM WHICH YOU WILL 


COURSE OF MR. EDLIN'S 


ROGRAM, WHICH YOU'LL REMEMBE 


VANT TO SHOW YOU SOME OF THE INTERACTIONS THAT 


LOOK AT SLIDE 33, AND THIS IS EXHIBIT 13986 -- 


ROM THE COMMAND SURGEON OF 


DEPLOYMENT TO 


ER OF -- OR JULY OF 2012 TO MR. 


EDLIN, 


COPYING MS. HOLMES, THAT SHE HAS BEEN TO AFRICA AND SHE HAS 


TAKEN THE D! 


EVICE TO AFRICA WHERE 


THE 


DEVIC] 


FE. TRAVEL 


ED WELL AND 


IT FUNCTIONED WELL. 


SHE 


LKE 


BOUT DIFFICULTIES WITH THE FUNCTIONALITY OF 


THE SCREEN, 


BI 


HE REPORTED THAT SHE HAD TAKEN THE DEVICE AND 


UNITED STAT 
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USED IT IN CAMEROON AND IN UGANDA AND SOUTH SUDAN. 


THIS WAS NOT A FICTION THAT MS. HOLMES WAS MAKING UP AND 


SHE WAS NOT INTENDING TO EXAGGERATE WHAT 


VORK HAD BEEN DONE. 


THIS WAS VERY MUCH A PART OF THE WORK THAT THERANOS WAS DOING. 


I THINK MR. TOLBERT'S TESTIMONY SHOWS YOU WHAT WAS REALLY 


UNDERSTOOD AS PART OF THESE CONVERSATIONS WITH PEOPLE WHO HEARD 


HER TALK ABOUT THESE DEVICES. 


NOW, I WANT TO TALK ALSO ABOUT WHAT THE GOVERNMENT DID NOT 


DO IN CONNECTION WITH ITS CASE ON THIS SUBJECT. 


THEY INTRODUCED, AS MR. SCHENK DETAILED YESTERDAY, 


TESTIMONY FROM, I DON'T KNOW, FIVE, SIX, SEVEN PEOPLE WHO SAID, 


SHE TOLD ME THAT THERE WAS A DI 


EVICE AND IT WAS IN FLIGHT AND 


BEING CLINICALLY USED IN THAT CONTEXT, ET CETERA. 


BUT THE GOVERNMENT DIDN'T CALL A SINGLE PERSON FROM THI 


DEPARTMENT OF DEFENSE WHO WORKED ON THESE 


HAVE BEEN ABLE TO GIVE ACCURATE 


THOSE PROGRAMS, WHAT THEY WE 


THOSE PROGRAMS. NOTHING. 


THEY ASKED GENERAL MATTIS WHEN HE TESTIFIED WHETHE 


CONTRACTS WHO WOULD 


DESCRIPTIONS OF THE STATE OF 


RE TRYING TO DO IN CONNECTION WITH 


KNEW THAT THOSE PROGRAMS HAD SUCCEEDE 


INVOLVED IN THOSE PROJECTS BECAUSE, AS HE TOLD YOU, AFTER 


CAME TO THERANOS, HE RECUSED HIMSI 


THE DEPARTMENT OF DEFENSE. 


D. OF COURSE HI 


ELE FROM ALL ACTIVITIES WITH 


THAT'S NOT THE ONLY TIME THAT MS. HOLMES TALKED ABOUT THIS 


MEDEVAC ISSUE AND IT WAS CAPTURED ON TAPE. 
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REMEMBER THAT MR. PARLOFF ALSO TALKED ABOUT THE MEDEVAC 


ISSUE, AND THAT 


BETWEEN 


MS. 


AND YOU CAN LOOK AT WHAT WAS SAID 


CONVERSATION. 


MR. PARLOFF ASKED MS. HOLMES, ARE YOU DOING STUFF OVERSEAS 


EADY? 


VAS CAPT 


URED ON A TAP] 


HOLMES AND MR. PARLOFF. 


OF A CONVERSATION 


AS PART OF THAT 


AND MS. HOLMES SAID, WE HAVE DONE WORK OVERSEAS FOR 


PHARMACEUTICAL COMPANIES AND A LITTLE BIT WITH FOREIGN 


GOVERNMENTS IN THE PAST, BUT W. 


HERE. 


E'VE GOT OUR WORK CUT OUT FOR US 


SHE DOESN'T MENTION WORK ABROAD IN CONNECTION WITH ANY 


MILITARY PROGRAM. 


BUT IN RI 


ESPONSE TO TH 


TOWARDS THE 


APPLICATIONS WITH THE MILITARY. 


END OF IT SHE 


DOES TALK Al 


iIR CONVERSATION AS IT CONTINUES, 


BOUT SOME POTENTTIAI 


AND REMEMBER, THIS IS 


SHE SAYS TO HIM, THERE'S MILITARY-SPECIFIC APPLICATIONS, 


TOO, THAT ARE QUITE PROMISING. 


SOMETHING THAT MIGHT HAPPEN IN THE 


NOW, YOU 


S] 


EE THAT THAT IS SO 


RT OF SIMILAR LANGUAGI 


THAT ARE QUITE PROMISING. 


FUTURE. 


SHE TALKED ABOUT, YOU KNOW, THE POTENTIAL IMPLICATIONS, 


COULD BE 


SOME 


PI 


ROMISE IN 


BUT THEN 


iS) 


BRA. 


THAT, ET CET 


HE GOES ON TO TALK ABOUT IT MORE SPECIFICALLY. 


COULD THI 


RE; 


BE A MILITARY US! 


MEDEVAC USE FOR IT, ET CETERA? 


UNITED 


R THIS? COULD THERE 


STATES COURT R 


EPORTE 


RS 


ER-12745 
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IN 2014. 
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AND LET'S SEE WHAT SHE SAYS. WELL, "I MEAN, AND -- AND 


THAT -- THAT HAS IMPLICATIONS, BROADLY." THIS IS 2014. SHE'S 


SAYING THAT THERE'S A POTENTIAL APPLICATION IN THE FUTURE WITH 


THE MILITARY. 


NOW, WE KNOW WHAT MR. PARLOFF UNDERSTOOD AS A RESULT OF 


THIS CONVERSATION BECAUSE WE KNOW WHAT HE WROTE IN HIS ARTICLE, 


WHICH IS IN EXHIBIT 1776. AND HE SAYS, "THAT MAKES IT POSSIBLE 


TO IMAGINE ONE DAY PLACING HOLMES'S LABS RIGHT BY THE OPERATING 


ROOMS IN HOSPITALS OR IN MILITARY EVACUATION HELICOPTERS." 


ONE DAY IN THE FUTURE. THIS IS A CAPACITY THAT THERANOS 


MIGHT BE CAPABLE OF ACHIEVING. 


NOW, WHAT DID THE TESTIMONY IN THIS CASE LOOK LIKE 


COMPARED TO THE TAPES? 


VELL, IN BOTH OF THE TAPES YOU SEE SOME COMMONALITIES. 


SHE NEVER SAYS THERANOS DEVICES ARE BEING CURRENTLY BEING USED. 


SHE NEVER TALKS ABOUT THESE ACTUALLY BEING IN FLIGHT WITH 


CLINICAL USE. 


SHE TALKS ABOUT POTENTIAL APPLICATIONS. SHE DESCRIBES 


ECTS THAT YOU KNOW ARE REAL PROJECTS. 


HER WORDS TRACK THE CONTRACT LANGUAGE VERY CLOSELY. SH 


DESCRIBES USE IN REMOTE AREAS. SHE DESCRIBES THE PROBLEMS T 


THEY'RE TRYING TO SOLVE. 


AND IN EVERY SITUATION SHE SAYS, THIS ISN'T OUR FOCUS. 


OUR FOCUS IS ON WALGREENS AND OTHER ASPECTS OF THE RETAIL 


MARKET. 
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NOW, YOU'LL RECALL THAT MR. PARLOFF TALKED ABOUT HAVING A 


CONVERSATION WITH MS. HOLMES THAT WASN'T CAPTURED ON THE TAPE. 


AND HE SAID IN CONNECTION WITH THAT CONVERSATION, WHICH WAS I 


GUESS A THIRD CONVERSATION -- THE FIRST AND SECOND CONVERSATION 


ARE REFLECTED ON TAPE AND YOU KNOW WHAT WAS SAID AS PART OF 


THAT. 


BUT HE TESTIFIED THAT HE WAS TOLD BY MS. HOLMES NOT ON 


TAPE THAT A THERANOS DEVICE WAS BEING USED IN AFGHANISTAN. HE 


DIDN'T HAVE ANY NOTES OF THAT CONVERSATION THAT HE STILL 


POSSESSED AT ALL. 


NOW, THAT'S, THAT'S -- THAT WOULD BE ODD, HONESTLY, 


BECAUSE HE INTERVIEWED HER, AS HE TESTIFIED, FOR ABOUT 13 HOURS 


OVER 11 DAYS, HAD ABOUT 10 HOURS OF TAPED CONVERSATIONS WITH 


HER, AND HE TAPED TWO CONVERSATIONS WITH HER THAT REFLECT 


DISCUSSION OF THIS. 


BUT HE SAYS IN A THIRD CONVERSATION SHE SAYS SOMETHING 


IFFERENT. 


MR. SCHENK ON DIRECT EXAMINATION, AS HE QUOTED YESTERDAY, 


ELICITED TESTIMONY FROM -- I'M SORRY, MR. BOSTIC DID, FROM 


MR. PARLOFF WHERE HE SAID, NO, SHE TOLD ME THAT THIS IS IN USE 


ON A MEDEVAC. 


BUT THEN ON CROSS-EXAMINATION WHEN MR. CLINE ASKED HIM 


ABOUT THAT, HE SAID, SHE NEVER ACTUALLY TOLD YOU THAT IT WAS -- 


THERE WAS USE IN AFGHANISTAN, DID SHE? 


HE RESPONDED, "I THOUGHT SHE DID." 
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HE THEN WAS ASKED, "SO YOU THOUGHT YOU HAD MORE THAN JUST 


THE IMPRESSION THAT YOU DESCRIBI 


FIRST TWO MEETINGS?" 


ED TO THE GOVERNMENT IN THOSE 


HE SAID, "WELL, IT IS SEVEN YEARS AGO. IT MIGHT HAVE BEEN 


A VERY STRONG IMPRESSION. I 


, I -- I'M NOT CERTAIN." 


NOW, I DON'T FAULT MR. PARLOFF FOR THAT. THAT'S THE 


EVOLUTION OF MEMORY IN THE CONT 


HAPPENED. 


BUT WE KNOW FROM THE CONTEMPORANEOUS RECORD WHAT 


ABOUT MEDEVACS. WE KNOW THAT HE WAS TOLD THAT THESE 


EXT OF EVERYTHING THAT HAS 


APPLICATIONS THAT THERANOS WAS PURSUING AS A POTENTIAL IN THE 


FUTURE. 


AND I THINK THE COMMENTARY ON THIS SUBJECT, WITH THE 


YOU SHOULD HEAR ALL OF THAT, ALL OF THE T! 


BENEFIT OF WHAT MS. HOLMES ACTUALLY SAID ON BOTH RECORDINGS, 


CONNECTION WITH THAT THOUGHT. 


IT SHOULD RAISE, I THINK IN YOUR 


TESTIMONY THAT WITNESSES HAVE OFFERE 


IN ANY EVENT, YOU KNOW 


CIRCUMSTANCE MS. HOLMES WAS SAYING TO INV. 


ESTIMONY ABOUT THAT IN 


MIND, SOME QUESTION ABOUT 


D ON THIS MEDEVAC ISSUE. 


THAT IN EVERY ISSUE -- IN EVERY 


BE MATERIAL TO YOUR INVESTMENT DECISION. 


SO THOSE ARE THE THREE 


MR. EISENMAN, MR. LUCAS, AND MR. TOLBERT. 


LET ME TALK NOW ABOUT T 


HE C2 ROUND. 


ESTORS, THIS SHOULDN'T 


INVESTORS IN THE Cl ROUND, 


YOU HEARD FROM MR. GROSSMAN, WHO WAS ONE INVESTOR. 
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THINK THE POINTS WITH MR. GROSSMAN CAN BE SUMMARIZED FAIRLY 


SUCCINCTLY. 


FIRST, HE INVESTED WITH A LARGE TEAM 


OF PEOPLE. THERE 


WERE THREE PEOPLE WHO HAD A LOT OF EXPERIENCE IN THE AREAS THAT 


HE WAS EVALUATING WITH THERANOS, INCLUDING DR. RABODZEY, WHO HI 


TESTIFIED ABOUT WHO EVALUATE 


CLOSELY. 


D THERANOS'S TECHNOLOGY QUITE 


MR. GROSSMAN'S INTERACTIONS WITH MS. HOLMES IN CONNECTION 


WITH HIS INVESTME 


NT WERE, IN FACT, QUITE LIMITED. HE HAD AN 


DECEMBER OF 2013. 


HOUR INTRODUCTORY MI 


IE'TING WITH MR. BALWANT AND MS. HOLMES IN 


HF 


TESTIFIED NOTHING REALLY CONFIDENTIAL WAS 


DISCUSSED THERE B 


DISCLOSURE AGREEMENT. 


ECAUSE HE HADN'T SIGNED A CONFIDENTIALITY 


HE HAD A MEETING ABOUT A MONTH LATER 


THAT LASTED Al 


90 MINUTES PERHAPS WITH MS. HOLMES, AND SHE LEFT. 


AND THEN HE HAD A FOLLOW-ON MEETING WITH MR. BALWANI AND 


ERS. 


THOSE ARE THE ONLY TWO INTERACTIONS THAT MR. GROSSMAN HAD. 


BUT IN THE PI 


ERIOD FOLLOWING THERI 


EAFTER, MR. GROSSMAN'S 


FIRM CONDUCTED NEARLY DAILY DUE DILIGENCE 


AND DAILY ANALYSIS AS 


YOU WOULD EXPECT HIS BUSINESS, WHICH IS A HEDGE FUND, TO DO IN 


CONNECTION WITH ITS INVESTM 


ENT, AND THEN ULTIMATELY MADE THE 


DECISION TO INVEST IN EARLY FEBRUARY OF 2014. 


NOW, WHAT 


ID THI 


EY LOOK AT IN THAT PI 


ERIOD AND WHAT DI 


THEY KNOW ABOUT THERANOS? 
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WELL, THEY KNEW A LOT. 


170 


IN FACT, THEY REALLY KNEW ALMOST 


MADE 


[ING ABOUT THERANOS BE 


FORE EY 


A DECISION TO 


YOU SAW THAT THEY LOOKED AT AND ANALYZED ALL OF THE 


LAB INDUSTRY, THEY SPOKE TO 


MR. 


REGULATORY ISSUES, THEY LOOKED AT ALL OF THE ISSUES ABOUT THI 


WOULD WORK, THEY TOURED THE 


CLIA LAB. 


BALWANI ABOUT HOW MANUFACTURING 


ALL OF THIS TOOK PLACE AFTER MS. HOLMES INTERACTED WITH 


MR. GROSSMAN. SHE DID NOT INTERACT WITH HIM AGAIN. ALL OF 


THAT KIND OF ANALYSIS. 


AND THE OTHER THING THAT WE KNOW IS THAT DR. RABODZEY 


ANALYZED THERANOS'S TECHNOLOGY. 


HOW? VITH THE INFORMATION THAT THERANOS GAVE HIM. THEY 


SAID, HERE IS OUR DATA IN CONNECTION WITH HOW OUR TESTS 


PERFORM, AND HE LOOKED AT THAT AND DID THAT ANALYSIS IN DETAT 


AND HE SAID, YOU KNOW, I THI 


GOOD A PERFORMANCE AS YOU MI 


NK T 


GHT EXPECT. 


HIS DATA MAY NOT DEMONSTRATE AS 


SO PFM, AS YOU RECALL, MR. GROSSMAN'S FIRM SAID, WELL, 


WE'VE GOT TO FIND OUT MORE A 


SO WITHOUT MS. HOLMES'S 


BOUT THE TECHNOLOGY. 


KNOWLEDGE, THEY REACHED OUT 


THROUGH MR. GROSSMAN'S FATHER-IN-LAW TO TALK TO DR. ROBERTSON, 


MS. HOLMES'S MENTOR FROM STANFORD WHO WAS A COLLEAGUE OF 


MR. GROSSMAN'S FATHER-IN-LAW. 


AND MR. GROSSMAN SPOKE WITH PROF 


HIM REPORTING HERE TO HIS COLLEAGUE T 


ESSOR ROBERTSON. YOU SI 


UNITED STAT 
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EPORTE 


E R-12750 


HAT IN CONNECTION WITH 
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ASKING HIM ABOUT THE TECHNOLOGY, HE HAD A MIND BLOWING CALL 


WI 


WAS AN ORIGINAL BOARD ME 


HER 


[TH ELIZABETH'S PROFESSOR WHO HELPED 


ER. 


START THIS AND WHO 


AND THEN IF YOU LOOK AT THE NEXT SLIDE YOU SEE WHAT HE 


REPORTS. 


MR. ROBERTSON REPORTS T 


MR. GROSSMAN 


REPORTS THAT HI 


HAT HE WAS TOLD -- I'M SORRY. 


THAT THERE IS NO TECHNICAL RISK AT ALL IN 


E WAS TOLD BY DR. ROBERTSON 


THEIR CORE 


TECHNOLOGY; THERE WERE ROUGHLY 300 DIFFERENT TYPES OF THINGS TO 


MATCH A FULL MENU; THERE IS NOTHING THAT THE TECHNOLOGY CAN'T 


DO. 


MR. GROSSMAN 


OBVIOUSLY 


RELIED ON THAT INFORMATION AS HIS 


EMATL AND THE CONTEMPORANEOUS DOCUMENTS REFLECT. 


FROM ANYBODY THAT SHE DIRECT! 


BUT THAT IS NOT INFO! 


RMATION THAT CAME 


HIM. 


GOOD, THE SAME ASSUMPTION T. 


ASSUMPT1 


WAS NOT UNCOMMON, HE ASSUMED THAT T 


SO ONE ASSUMPTION T 


HE ALSO MADE 


FACEBOOK OR THE N 


THERANOS SAID, THIS IS HOW MUCH 


[ON THAT MS. HOLMES HAD. 


A BIG ASSUMPTION 


ED TO PROVIDE 


IAT DR. ROBERTSON HAD AND THE SAME 


FROM MS. HOLMES OR 


THAT INFORMATION TO 


HAT HE HAD WAS THIS TECHNOLOGY WAS VERY 


IN DECIDING TO INVEST, WHICH 


HERANOS WOULD BE THE NEXT 


EXT TESLA OR THE NEXT GOOGLE. 


VE THINK WE'RE WORTH. HE 


VALUED THERANOS AT MANY TIMES WHAT THERANOS PERCEIVED ITSELF TO 


BE WORTH. 


UNITED STAT 


AND THIS IS CLEARLY A BIG FACTOR AS YOU WILL RECALL 


ES COURT R 


ER-12751 
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:10AM 1 FROM HIS TESTIMONY. 


:10AM 2 HE ALSO, LIKE THE OTHER INVESTORS, FOCUSSED ON WALGREENS 


:10AM 3 AND THE WALGREENS RELATIONSHIP. 


:10AM 4 AND YOU KNOW THAT BECAUSE AS PART OF HIS INTERNAL 


:10AM 5 DISCUSSIONS WITH HIS HEDGE FUND, HE ENCOURAGED PARTNERS AND 


:10AM 6 FAMILY AND FRIENDS TO INVEST IN THERANOS, AND HE MADE THIS 


:10AM 7 PRESENTATION. 


:10AM 8 AND HOW THEY MADE THIS PRESENTATION TELLS YOU EVERYTHING 


:10AM 9 YOU NEED TO KNOW ABOUT WHAT WAS IMPORTANT TO PEM IN MAKING ITS 


:loam 10 INVESTMENT. 


:loam 11 HE DIDN'T TELL THE PEOPLE HE WAS ASKING TO INVEST ABOUT 


:loamM 12 WHAT THERANOS'S REVENUE WAS. HE FOCUSSED ON WALGREENS AND THE 


liam «613 WALGREENS RELATIONSHIP. 


:liam «614 D HE TOLD THE INVESTORS THAT THERANOS WAS GOING TO ROLL 


vam =o 15 VALGREENS S'TORES. 


:llam 616 HE DIDN'T TELL THEM ABOUT THE NUMBER OF STORES THAT 


:liam) =o17 THERANOS WAS IN, WHICH THERANOS HAD TOLD HIM. 


liam «618 HE DIDN'T TELL THEM ANYTHING ABOUT PFM'S INTERNAL DEBATE 


:llam 619 REGARDING THE ACCURACY OF THE TECHNOLOGY. 


iam =. 20 AND HE DIDN'T MENTION ANYTHING ABOUT MILITARY PROGRAMS OR 


:llamM «21 PHARMACEUTICAL PROGRAMS AS A BASIS ON WHICH THEY SHOULD INVEST. 


dam =. 22 HE TOLD THEM ABOUT WALGREENS AND THE FACT THAT THERANOS 


:llamM 23 HAD A CONTRACT WITH WALGREENS BECAUSE THAT WAS WHAT MATTERED TO 


1am 624 HIM. 


:llamM 25 LET'S TALK NEXT ABOUT MR. MOSLEY WHO TESTIFIED. 


UNITED STATES COURT REPORTERS 


E R-12752 


:L1AM 2 NEW YORK LAW FIRM WHO REPRESENTED MANY OTHERS WHO INVESTE 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 222 of 300 


Case 5:18-cr-00258-EJD Document 1302 Filed 01/18/22 Page 63 of 244 
CLOSING ARGUMENT BY MR. DOWNEY (RES.) 9 


173 


:11AM 1 MR. MOSLEY, AS YOU'LL RECALL, WAS A LAWYER AT A LARGE 


:L1AM 3 THERANOS, MANY OF THE WEALTHY FAMILIES OF THE COUNTRY: THI 


:12AM 4 WALTON FAMILY, THE DEVOS FAMILY, ET CETERA. 


:12AM 5 HE WAS INTRODUCED TO THERANOS BY DR. KISSINGER, AND AFT! 


:12AM 6 HIMSELF BECOMING INTERESTED IN THERANOS, HE RECOMMENDED THAT 


:12AM 7 MANY OTHER PEOPLE INVEST IN THERANOS AS HIS TESTIMONY 


:12AM 8 DEMONSTRATED. 


:12AM 9 NOW, HOW DID THE GOVERNMENT PRESENT MR. MOSLEY'S DECISION 


:12amM 10 TO INVEST? 


:1zam =o 11 WELL, THEY SAID, IN ESSENCE, THAT MS. HOLMES SENT A SLIDE 


:12am 12 DECK TO MR. MOSLEY, AND IN CONNECTION WITH THAT SLIDE DECK AND 


:12amM 13 THE PFIZER STUDY WHICH THEY SENT TO HIM AT THAT TIME, WHICH WAS 


:12am «614 IN LATE AUGUST, EARLY SEPTEMBER, 60 DAYS LATER HE DECIDED TO 


:12aM)—s15 INVEST, AND THEY FOCUSSED DURING HIS DIRECT EXAMINATION ON 


:12amM 16 STATEMENTS AS PART OF THAT SLIDE DECK. 


:12amM =o 7 BUT WHAT REALLY HAPPENED WITH RESPECT TO MR. MOSLE 


:12zam = 18 INVESTMENT DECISION? 


:12zam 6-19 WELL, THERE WAS A HUGE AMOUNT OF ACTIVITY IN BETWEEN THE 


:13amM =. 20 E THAT MS. HOLMES SENT HIM THAT SLIDE DECK AND THE DATE THAT 


:13am =o 21 , ULTIMATELY DECIDED TO INVEST IN LATE OCTOBER. 


:13aM 22 HE TALKED TO MANY OF HIS CLIENTS WHO WERE ALSO INVESTING 


:13aM = 23 IN THERANOS. HE TALKED TO OTHERS WHO WERE KNOWLEDGEABLE ABOUT 


:13amM 24 THERANOS. FOR EXAMPLE, HE TALKED TO DR. KISSINGER, HIS CLIE 


:13aM = 25 HE TALKED TO THE LAWYER FOR THERANOS, MR. BOIES, WHO WAS HI 
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:13AM 1 LONG-TIME FRIEND AND HIS FORMER LAW PARTNER. HE TALKED TO HIS 

:13AM 2 CLIENTS FROM THE WALTON FAMILY WHO WERE ALSO EVALUATING WHETHER 

:13AM 3 TO INVEST AT THAT TIME. 

:13AM 4 HE LOOKED AT MANY ASPECTS OF THERANOS THAT HAD NOTHING TO 

:13AM 5 DO WITH THE POWERPOINT THAT THERANOS SENT TO HIM. 

:13AM 6 HE LOOKED AT THERANOS'S RELATIONSHIP WITH WALGREENS, OF 

:13AM 7 COURSE. 

:13AM 8 BUT HE ALSO LOOKED AT THE PATENT PORTFOLIO. 

:13AM 9 HE LOOKED AT THE JOHNS HOPKINS REPORT. 

:13am) = 10 HE DID ALL KINDS OF DILIGENCE IN CONNECTION WITH HIS 

:13am =o 11 DECISION TO INVEST. HE WAS DOING MORE THAN LOOKING AT THE 

:13amM) = 12 POWERPOINT AND READING ARTICLES IN THE NEWSPAPER. 

:14am 13 AND HE TESTIFIED WHEN HE CAME, LADIES AND GENTLEMEN, THAT 

:i4am 14 HE KNEW THERANOS WAS ONLY IN A FEW DOZEN WALGREENS STORES. HE 

:l4am 15 KNEW THAT THERANOS USED COMMERCIAL DEVICES AS PART OF WHAT IT 
4AM 6 

:i4am 17 E KNEW THAT THERE WAS A TWO-PHASE MODE 

:14am =—18 PHASE I, PHASE II MODEL. 

:14am = 19 E KNEW THAT THE PROJECTIONS WERE BASED ON SPECIFIC 

:14amM =. 20 ASSUMPTIONS AND THAT THEY MIGHT CHANGE. 

:14amM) 21 AND HE KNEW THERE WAS NOT GOING TO BE PHARMACEUTICAL AND 

:14aM = 22 ILITARY WORK. 

:14amM 23 HE KNEW EVERYTHING. 

:14amM 24 AND HE KNEW THAT AS A RESULT OF HIS INTERACTIONS WITH ALL 

:14amM) = 25 THESE OTHERS WHO WERE LOOKING TO INVEST IN THERANOS AT THE SAME 
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4AM 1 
:14aM 2 AND BASED ON THAT KNOWLEDGE, HE WAS ENTHUSIASTIC ABOUT 
: 140M 3 THERANOS . 
:14aM 4 AND WHAT DID HE DO IN RESPONSE TO WHAT HE DID? WELL, HE 
:1 4AM 5 DID WHAT HE REPORTED AT THE TIME. 
:14aM 6 AS YOU SAW IN THIS EMAIL, EXHIBIT 14135, HE SAID THAT HE 
:14aM 7 WAS RECOMMENDING THE INVESTMENT TO HIS CLIENTS. 
:15AM 8 AND A NUMBER OF THEM DID INVEST. IN FACT, MR. MOSLEY MAY 
:15AM 9 HAVE BEEN THE MOST SIGNIFICANT FACTOR IN THE INVESTMENTS THAT 
:1sam 10 CONSTITUTED THE MOST AMOUNT OF MONEY THAT WERE INVESTED IN 
:1sam) so 11 THERANOS. IF YOU WERE TO AGGREGATE THE CLIENTS OF MR. MOSLEY 
:15saM «12 THAT INVESTED IN THERANOS, THEIR TOTAL INVESTMENTS TOTALLED 
:1samM = 13 MORE THAN $400 MILLION, AND YOU'LL RECALL FROM HIS TESTIMONY 
:1sam = 14 HIS DISCUSSION OF HIS MANY INTERACTIONS WITH THOSE FAMILIES. 
:1samM) = 15 REMEMBER THAT THERANOS KNEW HE WAS THE LAWYER FOR THOS! 
:15am 16 FAMILIES AND THEY SHARED WITH HIM ALL OF THE INFORMATION THAT I 
:15samM) so 17 JUST DESCRIBED TO YOU. 
:1sam «18 ASK YOURSELF IF ALL OF THESE INVESTORS KNEW THAT SAME 
:1sam «19 INFORMATION AND WHETHER THE INVESTMENT OF MR. MOSLEY OR OF 
:15amM 20 OTHERS WAS REALLY BASED, AS THE GOVERNMENT SUGGESTS, ON 
:15saM) 21 ISOLATED STATEMENTS IN POWERPOINTS. 
:16aM 22 NOW, ANOTHER FEATURE OF MR. MOSLEY'S TESTIMONY AND, IN 
:16aM = 23 FACT, OF THE NEXT INVESTOR I'LL DISCUSS, OR THE NEXT INDIVIDUAL 
:l6eam 24 I'LL DISCUSS, MS. PETERSON, IS THAT THEY READ THE PARLOFF 
:16aM =25 ARTICLE. 
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:16AM 1 AND WE'VE TALKED ABOUT THE PARLOFF ARTICLE THUS FAR QUITE 


:16AM 2 A LOT, ABOUT MEDEVAC ISSUES, AND WE'VE TALKED ABOUT THE FACT 


:16AM 3 THAT MR. PARLOFF KNEW ABOUT THE PHASE I, PHASE II MODEL. HE 


:16AM 4 KNEW ABOUT VENOUS TESTING. HE KNEW THAT SMALL SAMPLES WERE 


:16AM 5 CURRENTLY BEING OFFERED, BUT THAT OTHER VENOUS TESTS WERE BEING 


:16AM 6 OFFERED IN THE CLIA LAB. HE KNEW ALL OF THAT. 


:16AM 7 AND GIVEN ALL OF THOSE DISCLOSURES, IT'S HARD TO SAY 


:16AM 8 MS. HOLMES WAS INTENDING TO DECEIVE MR. PARLOFF. HE KNEW 


:16AM 9 ABOUT THERANOS'S BUSINESS. 


:leam 10 BUT THE GOVERNMENT SAYS MS. HOLMES DID DECEIVE 


:leam = =o11 MR. PARLOFF, AND THEY SUGGEST THIS BY FOCUSSING ON ONE SEGMENT 


:leamM 12 OF TAPE IN THE TEN HOURS OF TAPE THAT THERE ARE, WHICH WAS 


:ivam =o 13 PLAYED YESTERDAY BY MR. SCHENK. 


:17amM = 14 AND THAT'S THE TAPE WHERE MR. PARLOFF AND MS. HOLMES HAVE 


:17aM—os 15 A CONVERSATION ABOUT WHAT THE LAP IS GOING TO LOOK LIKI 


:i7am «6 16 RESPONSE TO A REQUEST THAT HE MADE TO VISIT THE ARIZONA LAB. 


:17aM =o 17 WELL, I WANT TO TAKE A LOOK AT THAT BECAUSE TH 


:ivam «618 IMPLICATION OF THE GOVERNMENT IN CONNECTION WITH THE PARLOFF 


:ivam 619 TAPES IS THAT SHE DIDN'T TELL MR. PARLOFF THAT COMMERCIAL 


:i7amM =. 20 DEVICES WERE BEING USED IN SOME CONTEXT IN CONNECTION WITH 


:ivamM = 21 THERANOS'S PROGRAM. 


:17aM = 22 BUT SHE CLEARLY DID TELL HIM THAT BECAUSE WE SEE FROM THIS 


:17aM = 23 SECTION OF TAPE THAT SHE SAYS TO HIM SOMETHING THAT I WILL 


:i7amM 624 DECIPHER FOR YOU, WHICH SHE SAYS THAT THE LAB IN ARIZONA IS A 


:17aM = 25 MODERATE, WILL BE A MODERATE COMPLEXITY LAB. 
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:17AM 1 A MODERATE COMPLEXITY LAB MEANS THAT IT DOESN'T USE THESE 


:18AM 2 PROPRIETARY DEVICES, OR THESE LDT'S. IT NECESSARILY USES 


:18AM 3 DEVICES THAT COME FROM OTHER COMPANIES THAT ARE COMMERCIAL 


:18AM 4 DEVICES. 


:18AM 5 THAT DISCLOSURE TELLS MR. PARLOFF EVERYTHING THAT HE 


:18AM 6 TO KNOW. 


:18AM 7 SO THIS DISCUSSION ABOUT VISITING THE LAB IN CALIFORNIA OR 


:18AM 8 ARIZONA, IF IT'S EVEN CLEAR WHAT THAT SNIPPET IS ABOUT, CLEARLY 


:18AM 9 ISN'T DESIGNED TO DECETVE HIM ABOUT THE FACT THAT THERANOS WAS 


:isam 10 USING COMMERCIAL MACHINES. 


:isam =o 11 I ALSO SHOULD SAY THAT, YOU KNOW, ONE OF THE THEORIES THAT 


:isam 12 I THINK THE GOVERNMENT HAS ABOUT THE PARLOFF ARTICLE IS THAT 


:isam 13 MS. HOLMES HAD AN OBLIGATION TO TELL HIM EVERYTHING ABOUT THE 


:1sam «=14 COMPANY SO THAT HE COULD WRITE A FULSOME DISCLOSURE OF ALL OF 


:1gam = 15 THERANOS'S ACTIVITIES. 


:isam 16 BUT HE TELLS READERS IN THE ARTICLE THAT THERE ARE THINGS 


:1samM =o 17 THAT THERANOS DID NOT DISCLOSE TO HIM. 


:loam = 18 AND WHEN THERANOS SENDS THAT ARTICLE AROUND, YOU'LL RECALL 


:l9am =o 19 THAT THE NOTE FROM THERANOS TO SHAREHOLDERS SAID THAT IT HAD 


:19amM = 20 ONLY DISCLOSED A SELECTIVE AMOUNT OF INFORMATION TO HIM. 


:l9amM = 21 SO THIS IS NOT, THIS IS NOT A SITUATION WHERE THIS WAS 


:19aM = 22 DESIGNED TO BE A FULSOME, FULSOME ARTICLE DESCRIBING ALL OF 


:19aM = 23 THERANOS'S ACTIVITIES. 


:l9amM = 24 Ei E TALK ABOUT THE LAST INVESTOR, WHICH IS THE 
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THE DEVOS 


UGH THE DEVOS 


RDV INVESTMENT, AND THE 


ESIGNATED IN THE SLIDE THAT I'M SHOWING 


YOU, 


COMMITTEE, 


AND I'VE ASTERI 


SKED THOSE MEMBERS OF THE INVESTMENT 


THOSE MEMBI 


THE MEMBERS OF 


RS OF THE 


FAMILY WHO ARE 


THE INVESTMENT COMMITTEES, THAT IS DOUG DEVOS, DAN DEVOS, 


DICK DEVOS, AND RICK DEVOS. 


MR. MOSLEY WAS 


THEM ABOUT THE INVES 


THE LAWYER FOR THE FAMILY AND TALKING TO 


TMENT AT THAT TIME. 


BUT NO MEMBER O 


THIS COURT AND TESTI 


CAME: 


F THIS INVESTMENT COMMITTEE, NONE, 


FIED ABOUT WHY THE DEVOS FAMILY, THROUGH 


ITS INVESTMENT VEHICLE, DECIDED TO MAKE THIS INVESTMENT, 


WHETHER IT WAS BASED ON INFORMATION THAT THEY LEARNED FROM 


THERANOS DIRECTLY, WHE 


THEY LEARNED FROM OT 


ER IT WAS BASED ON INFORMATION THAT 


COMI 


TESTIFY, DI 


DECISION TO INVEST. 


TO HER BOSS, JE 


SHE DID WORK IN 


H 


BUT THE ONE THING THAT WE DO KNOW IS MS. PETERSON, WHO DID 


D NOT PLAY A ROLE WITH REGARD TO THEIR 


DID REPORT 


THE INVESTMENT GROUP, AND SHE 


RRY T 


HAVE ANY AUTHORITY T 


SHE SAID SHE WA 


UBERGEN. BUT SHE TESTIFIED THAT SHE DIDN'T 


O MAKE AN INVESTMENT DECISION. 


S NOT PART OF MR. TUBERGEN'S CONVERSATIONS 


WITH THE INVESTMENT COMMITTEE OR PART OF CONVERSATIONS WITH 


THEM AT ALL. 


AND, IN FACT, W 


UNITED STATES COURT REPORTE 


HAT THE RECORD REFLECTS IS THAT THE DEVOS 


RS 
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FAMILY -- YOU KNOW, HER CONTENTION DURING HER DIRECT TESTIMONY 


WAS THAT SHE HAD WRITTEN A MEMO, AND THIS MEMO REFLECTED WHAT 


WAS IMPORTANT TO THE DEVOS FAMTLY'S DECISION TO INVEST. 


BUT WE KNOW THAT THE DEVOS FAMILY HAD DECIDED TO INVEST 


BEFORE 


THAT MEMO WAS EVER REVIEWED. 


JUST TO REMIND YOU OF THE CHRONOLOGY, THERE WAS A HIGH 


LEVEL MEETING AT THERANOS IN THE MIDDLE OF OCTOBER 2014 AND IT 


WAS DESIGNED FOR THE DEVOS FAMILY MEMBERS TO UNDERSTAND 


THERANOS . 


AND AT THAT MEETING THE FAMILY SAID THAT THEY WOULD 


COMMUNICATE -- THEY WOULD INVEST $100 MILLION ON THE SPOT AT 


THAT MEETING 


BASED ON THAT MEETING. 


D YOU SAW DOCUMENTS WHICH REFLECTED THAT DECISION MIGHT 


EN BEEN MADE A WEEK BEFORE 


THAT 


ETING. 


:21aM)=—o15 . PETERSON'S MEMO, WHICH 


VAS DRAFTED FOR THE INVESTMENT 


COMMITTEE, WAS NOT DRAFTED, WE KNOW, UNTIL AFTER OCTOBER 20TH, 


io) 


oO 


io) 


=) 
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io) 


io) 


7:22AM 


:22AM 


:22AM 


7:22AM 


:22AM 


7:22AM 


:22AM 


7:22AM 


:22AM 


AT THE VERY LEAST. 


AS YOU SEE IN THESE EMAILS, SHE SAID ON 


E'LL 


AND THEN IN NOVEM 


DOCUMENT SOMETHING FOR THE 


FILE 


SIGNATURE ON THAT FOR A WHILE, 


DECISION WAS MADE AT LI 


SO LET'S REVIE 


V THE INVESTORS AND 


BAST A FEW WEI 


EVEN T 


EKS 


BER SHE NOTES THAT SH 


OCTOBER 20TH THAT 


WON'T HAVE A 


HOUGH THE INVESTMENT 


BEFORE. 


THINK THEY HAVE A F! 


EW THINGS IN COMMON. 


VHY THEY INVESTED. I 


FIRST, AS I MENTIONED, THEY ALL SIGNED CONTRACTS WITH 


UNITED STAT! 
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THERANOS. THEY WERE ALL INVOLVED WITH OTHERS WHO INVESTED. 


THEY WERE ALL HEAVILY I 


NFLUENCED 


BY THE WALGREENS 


RELATIONSHIP. 


THE LAST ISSUE WITH INVESTORS THAT I WANT TO TALK ABOUT IS 


THIS ISSUE REGARDING REVENUE THAT MR. 


SCHENK MENTIONED 


YESTERDAY AND MR. LEACH EXAMINED MS. HOLMES ABOUT YESTERDAY. 


WHAT DOES THE GOVERNMENT ALLEGE? 


THEY ALLEGE THAT MS. HOLMES REPRESENTED THAT THERANOS 


WOULD GENERATE $100 MILLION IN REVENUES IN 2014 AND $990 


MILLION IN 2015. 


NOW, THE GOVERNMENT SAYS, WELL, THAT CAN'T HAVE BEEN MADE 


IN GOOD FAITH BECAUSE THERANOS ONLY GENERATED VERY MODEST 


REVENUES, ABOUT A FEW HUNDRED THOUSAN 


2015. 


D DOLLARS IN BOTH 2014 AND 


WELL, THAT'S REALLY NOT AN ACCURATE PICTURE OF WHAT WAS 


GOING ON INSIDE OF THERANOS OR ITS ACTIVITIES. 


THERE'S NO QUESTION THAT TH 


MILLIONS OF DOLLARS IN CASH DURING THE PERIOD THAT WE' 


CONCERNED ABOUT, AND IT CAME FROM CUSTOM 


IT WASN'T RECOGNIZED AS 


REVENUE . 


ACTUAL RI 


ERANOS GI 


ENERATED HUNDR 


RS. 


EVENUE, IT WAS DEFERRED 


AND YOU SEE HERE IN EXHIBIT 10685 THAT IT TOTALLED MORE 


THAN $200 MILLION. 


SO MONEY WAS COMING INTO THE COMPANY. 


THE COMPANY WAS NOT 


ONLY EARNING A FEW HUNDRED THOUSAND DOLLARS A YEAR. IN FACT, 


UNITED STAT 


ES COURT R 


EPORTE 
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NG THIS PERIOD. 


THE QUESTION THAT THE GOVERNMENT IS REALL 


ON, BUT I THINK IT'S REALLY 


ELL, WE KNOW WHAT THI 


NOT CENTRALLY WHAT 


HAT REVENUE ACTUAL REVENUE OR WAS IT DEFE 


Y FOCUSSING YOU 


IS GOING ON, IS, 


RRED REVENUE? 


INVESTORS KNEW ABO 


THEY WERE GIVEN BOTH THE BALANCE SHEET, WHICH 


DEFERRED REVENUE, AND 


FOR BOTH 2014 AND 201 


UT THAT BECAUSE 


REFLECTED THE 


THEY WERE GIVEN THE REVENUE PROJECTIONS 


5. 


IF YOU LOOK HERE, AS THE GOVERNMENT ALLEGES, THERANOS DID 


PROJECT THEY WOULD HAVE $140 


MILLION IN REVENU 


EF IN 2014. AND 


THIS WAS PROVIDED TO MR. MOS 


2014. 


LEY, FOR EXAMPLE, 


IN THE SUMMER OF 


BUT WHAT WAS MR. MOSLEY TOLD AT THE SAME 


THIS IS THE BALANCE SHEET. AND HE WAS TO 


TIME? 


LD THAT THERANOS 


HAD DEFERRED REVENUE OF ABOUT $168 MILLION AS OF THAT TIME. 


SO THE QUESTION, 


IF YOU REALLY COMPARE THESE TWO 


DOCUMENTS, IS WOULD THIS DEFERRED REVENUE BECOME ACTUAL REVENUE 


BY THE END OF 2014? 


NOW, THAT DECISION IS A DECISION THAT MS. 


E, COULD NOT MAKE, 


AS YOU RECALL, MS. SPIVEY TESTIFIED THIS 


COMPLEX ACCOUNTING JU 


DID NOT MAKE. 


DGMENT. 


SHE WAS TALKING 


ACCOUNTANTS FOR THERANOS ABOUT WHETHER THERANO, 


THAT REVENUE DURING T 


BUT WE DO KNOW W. 


HAT MS. 


HE COURSE OF 2014. 


HOLMES WOULD NOT 


WAS A VERY 


TO THE OUTSID!I 


S COULD RECOGNIZE 


HOLMES BELIEVED, BECAUSE AS LATE 


UNIT 


‘ED STATI 
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AS DECEMBER OF 2014, MR. BALWANI TOLD MS. HOLMES THAT 


$100 MILLION OF THAT AT LEAST WOULD BE -- $100 MILLION OF THIS 


DEFERRED NUMBER WOULD BE RECOGNIZED AS ACTUAL REVENUE IN 2014. 


NOW, IT WASN'T. IT WASN'T FOR WHATEVER REASON, AND THE 


RECORD IS NOT CLEAR ON THIS, THE ACCOUNTING JUDGMENT WAS MADE 


THAT THIS CASH WHICH HAD COME INTO THE COMPANY IN TENS OF 


MILLIONS OF DOLLARS SHOULD REMAIN DEFERRED REVENUE AND NOT B 


RECOGNIZED AS ACTUAL REVENUE IN 2014. 


VE DON'T KNOW FROM THE RECORD WHY THAT IS. WE DON'T KNOW 


WHY MR. HOLMES -- OR WHY MR. BALWANI THOUGHT IT COULD BE 


RECOGNIZED AS REVENUE IN 2014, AS LATE AS DECEMBER. 


BUT WE DO KNOW THAT IT WAS NOT UNREASONABLE FOR 


MS. HOLMES, WHEN SHE SAW THESE PROJECTIONS, TO BELIEVE THAT 


THEY WERE AN ACCURATE STATEMENT OF WHAT WOULD HAPPEN IN 2014. 


NOW, WHAT ABOUT THE 2015 NUMBER? 


IN 2015 THE PROJECTION WAS THAT THE COMPANY WOULD MAKE 


ABOUT $990 MILLION. 


FIRST OF ALL, REMEMBER THE BACKDROP FOR THIS. THE 


BACKDROP FOR THIS IS THESE PROJECTIONS, WHICH WERE TALKING 


ABOUT A FUTURE PERIOD, THE INVESTORS ARE TOLD THIS IS, THIS IS 


SPECULATIVE, BUT WE'RE GIVING YOU AN ESTIMATE OF WHAT WE THINK 


WOULD HAPPEN. THAT WAS PART OF THE CONTRACT. 


BUT AS WELL, THE INVESTORS WERE TOLD, HERE'S THE NUMBER OF 


STORES WE'RE IN NOW, AND WE HAVE A BIG RISK, WHICH IS FOR THI 


REVENUE NUMBERS TO BE ACHIEVED, WE'VE GOT TO EXPAND ACROSS 


UNITED STATES COURT REPORTERS 


E R-12762 


jo) 


jo) 


io) 


io) 


io) 


io) 


io) 


io) 


io) 


[o) 


io) 


io) 


io) 


io) 


io) 


io) 


jo) 


io) 


jo) 


7:27AM 


7:27AM 


7:27AM 


7:27AM 


7:27AM 


7:27AM 


:28AM 


7:28AM 


7:28AM 


7:28AM 


:28AM 


7:28AM 


:28AM 


:28AM 


7:28AM 


:28AM 


:28AM 


:28AM 


:28AM 


7:28AM 


7:28AM 


7:28AM 


7:28AM 


7:29AM 


7:29AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 232 of 300 


Case 
C 


5:18-cr-00258-EJD Document 1302 Filed 01/18/22 Page 73 of 244 
LOSING ARGUMENT BY MR. DOWNEY (RES.) 9 


WALGREENS STO. 


Wi 


ON A VE 


OWN NOT! 


RES ACROSS THE COUNTRY. 


[LL GET TO Cl 


ERTAIN NUMB! 


NOW, MS. 


HOLMES INT! 


RY LIMITED BASIS, 


‘RACTED WITH, FO 


ES THAT MS. HOLMES IS SAYING TO HER, 


(RS OF WALGREENS STORES. 


WI 


R EXAMPLE, 


WE'RE ASSUMING THAT WE 


MS. PETERSON 


BUT YOU COULD SEE FROM MS. PETERSON'S 


FE, HAV 


E THESE 


CONTRACTS TO BE IN WALGREENS STORES, BUT OUR 


CONVERSATIONS. 


THERE WASN'T ANY SECRET ABOUT THAT AS PART OF THESE 


THE NUMBER OF 


©) 


KNOWN AND THEY KNEW THAT THE 


al 


MR. GROSSMAN ACKNO 


ARE A LOT OF FACTO 


PROJECTION OF WHAT WOULD HAPPEN. 


PLACED IN A MODEL THAT M 


WITH REGARD TO THAT WHEN THE RISKS ASSOCIATED WITH IT ARE BEING 


R SO, TO 900 STORES TO ACHI 


EXECUTE ON THAT? 


PEOPLE KNEW THAT. 


STORES THAT THEY WERE IN CURR 


EVE THESE RESULTS. 


HAT. 


TESTIMONY OF M 


BUT THE NUMBI 


R. MOSLI 


EY ACKNOWL! 


VLEDGED THAT HE 


RANOS WOULD HAVE 


RISK IS, CAN WE 


AND THEY HAD TO EXPAND FROM 
ENTLY, WHICH WAS 30 
THAT WAS ALL 


TO EXECUTE TO DO 


EDGED HE 


KN 


KNEW THAT. 


IT'S VERY DIFFICULT TO SAY THAT MS. HOI 


‘RS THAT WERE Bi 


RS THAT GO INTO THIS. 


KING GIVEN WE! 


YOU KNOW, THE 


EW THAT, 


RE BASED ON A 


R. BALWANI PRI 


THOSE NUMBERS WERE BEING 


DISCLOSED. 


FINANCIAL PROJ] 


M 


EPARED AND CONTROLLED. 


ES HAD BAD INTENT 


AND WE ALSO KNOW THAT IN TERMS OF PREPARING THESE 


ECTIONS, THIS WAS NOT MS. HOLM! 


THIS WAS WORK THAT WAS DONE BY MR. BALWANT. 


UNITED STAT! 


ES COURT R 


EPORTE 


RS 


E R-12763 


ES'S PROVINCE. 
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WE KNOW FROM CONTEMPORANEOUS EMAILS THAT WHEN THE COMPANY 


NEEDED REVENUE PROJECTIONS, THAT MS. 


HOLMES GOT THEM FROM 


MR. BALWANI, AND I THINK MR. SCHENK ACKNOWLEDGED THAT 


YESTERDAY. 


FACH ASKED MS. HOLMES ABOUT 


AND ONE LAST ISSUE, WHICH MR. LI 


ON CROSS-EXAMINATION, IS THERE WERE 


DIFFERENT REVENUES GIVEN IN 


CONNECTION WITH A DIFFERENT ISSUE AT 


ARANCA ANALYSIS, WHICH THE REVENUE N 


THERANOS, THE SO-CALL 


UMBER WAS PROJECTED TO BE A 


LOWER NUMBER. 


THE GOVERNMENT MAY, IN ITS REBU 


TTAL TO ME 


ABOUT THAT. DON'T KNOW. 


BUT I WOULD SAY TO YOU THAT MS. 


WAS NOT EXPLORED WITH HER ON CROSS-E 


HOLMES TESTIFIED, AND THIS 


XAMINATION IN ANY DETAIL, 


THAT THINGS WERE DONE FOR DIFFERENT 


THESE ANALYSES DID NOT HAVE THE 


COMPANY, AND THAT THESE PROJECTIONS, 


PURPOSES . 


SAME PURPOSES WITHIN THE 


BOTH PROJECTIONS AS TO 


WHAT THE COMPANY WOULD EARN FOR THE NEXT YEAR, WHICH WERE 


SHARED WITH THE BOARD, AS WAS THE OT 


HER NUMBER, AND SHE WAS 


VERY TRANSPARENT WITH DIRECTORS ABOUT BOTH OF THOSE NUMBERS. 


LET ME TALK LAST ON THE INVESTORS ABOUT THE ISSUE OF 


DEMONSTRATIONS, AND I'LL REALLY ONLY TALK BRIEFLY ABOUT THIS 


FEW THINGS IN MIND IN 


SUBJECT, AND I'LL ASK YOU TO KEEP A 


CONNECTION WITH DEMONSTRATIONS. 


OBVIOUSLY THERE WERE THOUSANDS 


MS. HOLMES TESTIFIED OVER TIME. 


OF DEMONSTRATIONS I THINK 
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AND SOME OF THE MOST IMPORTANT CONCEPTS IN CONNECTION WITH 


THOSE RELATE TO THE 


TESTIMONY. 


FIRST OF ALL 


TESTIMONY OF M 


R. EDLIN AND MS. HOLMES'S OWN 


MR. EDLIN TESTIFIED THAT HE HAD COORDINATED 


THE 


LOGISTICS; THAT ALL OF THE 


y 


SCIENTIFIC WORK DONE IN 


CONNECTION WITH DEMONSTRATIONS WAS DONE BY DR. YOUNG; THAT 


MANY, MANY PEOPLE 


INSIDE OF THERANOS WERE INVOLVED IN THESE 


DEMONSTRATIONS, 


PEOPLE. 


HEN I, WHEN 


VHICH ARE PORTRAYED AS BEING EFFORTS TO 


DECEIVE 


MR. EDLIN THOUGHT OTHERWISE. 


HE THOUGHT THE PURPOS! 


I ASKED HIM ON C 


VAS TO SHOWCASE THERANOS'S TECHNOLOGY AND TO SHOW THIS IS 


EVICK OR OTHER TECHNOLOGY AT THERANOS WORKS. 


ROSS-EXAMINATION, WERE YOU 


INVOLVED IN AN EFFORT TO DECEIVE P! 


NOT, THAT HE WAS -- AND HE 


HOPLE? HE SAID OF COURS! 


DID NOT 


HAVE ANY IMPRESSION THAT 


ANYBODY AT THERANOS WAS TRYING TO DECEIVE PEOPLE IN CONNECTION 


WITH THESE 


AND THERE 


REALLY WERE 


DEMONSTRATIONS AND HOW THEY WERE CONDUCTED. 


DIFFERENT KINDS OF DEMONSTRATIONS. 


AS YOU KNOW, THE 


EF WAS A PHASE I AND PHASE 


THERANOS'S RELATIONSHIP WITH 


VALGREE 


II AS PART OF 


SOME OF THE 


DEMONSTRATIONS SI 


THAT BLOOD WOULD | 


DEMONSTRATION. 


BE DRAWN FROM THE 


ED HOW PHASE I WORKED SO 


ERSON GETTING THE 


TO THE 


CENTRAL LAB. 


IT WOULD BE PUT INTO A BOX AND TRANSPORTED BACK 


OTHER TIMES THE DEVICE WOULD BE PROCESSED -- THE SAMPLES 
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E R-12765 
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SOMETIMES PEOPLE 


R BLOOD. SOMETIME 


JUST WANTED TO SEE 


SORTS OF 


BUT YOU'VE SEE 


THERE'S BEEN T 


S PEOPLE DIDN'T. 


THEY 


HOW THE MACHINE WORKED. 


THER! 


PERMUTATIONS ABOUT THIS. 


N FROM THE 


ESTIMONY ABOUT MR. 


DEMONSTRATION. IN 


SAMPLE WAS TAKEN FROM HIM AND IT 


THE GOVERNMENT 


CONNECTION WITH 


HIS DEMONSTRATION, 


RECORD WHAT HAPPENED. 


RAGO AND HIS 


HIS BLOOD 


IMPLIED THAT THAT 


N THE ARTICLE THAT 


FACT, HE REPORTED I 


THERANOS IN A CENTRAL LAB. HE 


DIDN'T 


ON THE DEVICE. 


WAS TAKEN TO THE CENTRAL 


LAB. 


WAS DECEPTIVE. 


BUT, IN 


BLOOD WAS ANALYZED AT 


WATCH IT BEING ANALYZED 


AND AS TO PEOPLE WHO DIDN'T WANT A BLOOD SAMPLE TAKEN FROM 


THEM, WHICH HAPPENED, AND I THINK YOU SAW EVI 


A PROTOCOL WAS DEVELOPED SO THAT YOU COULD SEE 


ENCE ABOUT THAT, 


HOW THE 


TECHNOLOGY WORKED FROM THE BEGINNING TO THE END. 


WHY? BECAUSE 


DIDN'T HAVE BLOOD I 


IF YOU PUT A SAMPLE 


NIT, T 


INTO THIS DEVICE AND IT 


HE DEVICE FATLED AND THE PERSON 


SO WHY DID THI 


RECEIVING THE DEMONSTRATION 


VRANOS DEVELOP A NULL PROTOCOL? 


TOLD YOU. 


GIVING A BLOOD SAMP 


WITHOUT BLOOD BEING 


NOW, THE REPORTS THAT WERE 


DEMONSTRATIONS, THE 


UNITED STATES COURT R 


LE, AND THIS ALLOW! 


VOULDN'T SEE HOW THE 


EVICE WORKED. 


EDLIN 


BECAUSE PEOPLE WANTED TO SEE A DEMONSTRATION WITHOUT 


ED THE DEVICE TO FUNCTION 


ACTUALLY DRAWN AN 


D ANALYZED. 


DONE IN CONNECTION WITH 


Y MADE CLEAR THAT THEY WERE ONLY TECHNOLOGY 
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THESE WEREN'T USED FOR CLINICAL TREATMENT OF 


SEE THAT ON 


EVERY FORM AT THE TOP WHERE THE 


DESCRIBED AS TECHNOLOGY DEMONSTRATIONS. 


SCIENTISTS WERE INVOLVED IN ALL OF THESE PROCESSES AND 


iTS WOULD BE. 


YOU SAW EXTENSIVE TESTIMONY FROM MR. EDLIN AND FROM 


DR. YOUNG'S OVERSEEING THESE 


PROCESSES AND 


RESULTS WERE REPORTED SO THAT THEY WOULD BE 


CONSISTENT WITH ACCURATE VIEWS OF WHAT PATIENT'S BLOOD RESULTS 


WERE. 


THESE DEMONSTRATIONS. OBVIOUSLY THERE 


ALL OF THAT, LADIES AND GENTLE 


MEN, IS THE CONTEXT AROUND 


= 


G 


ARE 


THOUSANDS OF 


DEMONSTRATIONS, BUT I WOULD ASK YOU TO BEAR IN MIND TESTIMONY 


THAT NO ONE WAS TRYING TO 


MANAGED BY SCII 


DIFFE 


DECEIVE PEOPLE, 


THAT THE PROCESS WAS 


ENTISTS, AND THAT THE DI 


SO DON'T ASSUME THAT IF YOU SI! 


RENT PURPOSES. 


EMONSTRATIONS HAV! 


BE SOMETHING IN A 


DEMONSTRATION WITH BLOOD BEING TAKEN OUT OF A ROOM, IT MEANS 


THAT SOMETHING 


Now, I 


VANT TO MOVE FROM THI 


UNTOWARD IS HAPPENING. 


ERE TO TALKING ABOUT THE OTHER 


CONSPIRACY THAT IS ALLEGED WHICH RELATES TO THERANOS PATIENTS. 


AND THE ALLEGATIONS HERE, 


OF COURSE, AS YOU KNOW, IS THAT 


THERANOS'S TECHNOLOGY WAS NOT CAPABLE OF CONSISTENTLY PRODUCING 


ACCURATE AND RELIABLE RESULTS. 


WELL, I WOULD ASK YOU, IN CONNECTION WITH THIS, TO JUST 


UNITED STATES COURT R 
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BEAR IN MIND THAT THE LAB WAS MANAGED BY A LAB 


THERE ARE PROC 


188 


DIRECTOR, AND 


ESSES THAT WERE ESTABLISHED IN THE LAB, AND THAT 


THESE INFORM MS. HOLMES'S INTENT. 


THE LENS THROUGH WHICH YOU REALLY WANT TO LOOK, I THINK, 


AT THIS PATIENT CASE IS THAT THER 


LAB. 


AND ASK YOURSELF THE QUESTION, WAS MS. HOLM! 


WITH RESPECT TO 


E'S A PROCESS GOING ON IN THE 


ES'S INTENT 


VHAT WAS GOING ON IN THE LAB, WAS IT IN GOOD 


FAITH? DID SHE BELIEVE THAT THE TESTS THAT WERE BEING OFFERED 


WERE ACCURATE AND RELIABLE? 


IF SHE DID, WHY DID $ 


WELL, AS YOU COULD GL 


HE BELIEVE IT? 


HAN FROM THE CROSS-! 


EXAMINATION OF 


DR. ROSENDORFF, SHE REALLY SAW SIX THINGS WHEN SHE LOOKED AT 


THE LAB. 


FIRST, SH 


DETERMINING WHAT TESTS AND WHAT 


TESTING. 


THERANOS FROM THE TIME THE LAB OP! 


2014. HE TESTIFIED LONG 


RECALL THAT DR. 


EF SAW THAT DR. ROSENDORFF WAS RI 


ES PONSIBLI 


FE. FOR 


OTHER THAN MS. 


HOLMES . 


ER THAN ANY OTHER WITNESS 


METHODS WERE APPROPRIATE FOR 


ROSENDORFF WAS THE LAB DIRECTOR AT 


ENED UNTIL ABOUT NOVEMBER OF 


IN THE CASE 


HE WAS A HIGHLY QUALIFIED LAB DIRECTOR. HE HAD ] 


SIMILAR POSITION AS PART OF THE C 


PITTSBURGH, AND HE WAS A VERY IMP] 


THE FIRST 


BEEN IN A 


HILDREN'S HOSPITAL IN 


RESSIVE CANDIDATE. 


THING HE DID WAS HE SAID WE, WE DETERMINED WHICH 
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DEVICE OR 


THAT 


BY LAW AS 


SOME OTHER DEVICE. 


HAPPENED, IN FACT, AT TH 


ULD OFFER, WHETHER IT SHOULD BE ON A THERANOS 
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ERANOS, AND IT WAS REQUIR 


YOU SAW IN CONNECTION WITH SOME OF THE DOCUMENTS 


INTRODUCED IN THE CASE. 


THE LAB DI 


ARE USED IN CONN 


ECTION. 


HE TESTIFIED THAT THAT IS, 


NOT MS. HOLMES'S RES 


IN FACT, WHAT HAPPENED. 


PONSIBILITY, IT WAS HIS RESPONSIBILITY. 


SECOND, IN CONNECTION WITH 


THE THERANOS LAB, IT WOULD NOT BE OFFERED, ACCORDING TO 


SIGNED A VALIDATION 


DR. ROSENDORFF'S TESTIMONY, UNLESS HE 


REPORT FO. 


AND 


THROUGH A PROCESS B 


R IT. 


VHAT 


DID THAT MEAN? 


EFORE THAT TEST WAS OFFER 


WELL, 


IT MEANT THAT HE WENT 


WHETHER THE TEST WAS ACCURATE AND RELIABLE FOR PURPOSES OF 


PATIENT USE. 


REPORT WO 


BE CREATE 


TO. 


THERI 


D TO MAKE 


ULD BE SIGNED. 


SURE 


IT WAS A LONG PROCESS WITH MULTIPLE 


STEPS. 


THERE WOULD BE 


THAT THE PROCESSES WERE 


EING ADHER 


FE} WOULD BE 


TRAINING IN THE LAB, 


EVERY TEST THAT WAS OFFERED IN 


ED OF DETERMINING 


THI 


PROCEDURES THAT WOUL 


= 
ri 


ET CE" 


TH! 


THAT YOU WOULD EXPECT. 


DR. ROSENDORFF TESTIFTI! 


ED THAT WITH REGARD TO EVERY 


OFFERED IN THE THERANOS LAB, HE SIGNED THESE VALIDATION 


REPORTS. 


YOU HEARD LENGTHY TESTIMONY ABOUT THAT AS PART OF BOTH OF 


UNITED STAT 


ES COURT R 


E R-12769 


EPORTE 


RS 


THINGS 
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RECTOR DECIDES WHAT SYSTEMS ARE USED, WHAT TESTS 
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MINATIONS. 


V, I WANT TO DIVERT F! 


ROM THIS DISCUSSION TO TA 


ONE ISSUE, WHICH IS THAT SOM 


EF OF THE WITNESSES THAT T 
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LK ABOUT 


H] 


GOVERNMENT OFFERED, THEY TESTIFIED IN A MANNER THAT IN SOME 


WAYS IS 


A LITTLE 


BIT IN TENSION 


TESTIFIED, BECAUSE WHI 


LE DR. 


VALIDATED EVERY TEST THAT 


MS. GANGAKHEDKAR EARLIER IN THE CASE SAID THAT SHE 


VAS OFFER] 


ROSENDORFF TESTIFIED T 


VITH WHAT DR. ROSENDO 


REF 


HAT HE 


ED, YOU RECALL THAT 


IAD CONCERNS 


ABOUT THE TESTS THAT WOULD BE OFFERED IN THERANOS'S CLINICAL 


LAB, AN 


SO 


ISSUE. 


MS 


YEARS AND YEARS, 


D SHE LEFT IN RESPONS! 


E TO THOSE. 


I WANT TO GIVE YOU T 


. GANGAKHEDKAR LEFT T 


IN SEPTEMBI] 


R OF 2013. 


AT THE 


TIME I HAD CONCERNS Al 


BOUT SOME OF THE ASSAYS. 


HE FULL PICTURE IN REGARD TO THAT 


HE COMPANY, AFTER WORKING THERE FOR 


AND SHE SAID, YOU KNOW, 


SHE HAD 


LED THE IMMUNOASSAY TEAM AND SHE WAS -- SHE TESTIFIED, I THINK, 


AS WELL, AS YOU SAW ON CROSS-EXAMINATION, THAT SHE WAS PROUD OF 


THE WORK, BUT SHE HAD SOME CONCE 


WELL, LET'S LOOK AT WHAT THE 


REFLECT 


HER COMMUNICATIONS WITH MS. HOLMES WERE FRIENDLY. 


WISHED 


THE 


DEPARTURE AND SHE WAS PROUD OF T 


ALSO, WE KNOW THAT MS. HOLM 


CONTEMPORAN 


RNS ABOUT THE ASSAY. 


ES WAS TOLD THAT 


EOUS DOCUMENTS 


SHE 


COMPANY TREMENDOUS SUCCESS AS A RESULT OF HER 


HE WORK THAT SHE HAD DONE. 


MS. GANGAKHEDKAR WAS LEAVING BECAUSE OF HEALTH REASONS, FAMILY 
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REASONS, STRESS REASONS, ET CETERA. 


SO THE CONTEMPORANEOUS RECORDS DIDN'T QUITE MATCH 


MS. GANGAKHEDKAR'S TESTIMONY, BUT THAT REALLY IS A SIDE ISSUE 


BECAUSE WHAT YOU SEE FROM MS. GANGAKHEDKAR'S REPORT IS ACTUALLY 


MS. HOLMES'S GOOD FAITH. 


MS. GANGAKHEDKAR TESTIFIED, I WENT TO MS. HOLMES AND SAID 


I'M CONCERNED ABOUT ASSAYS BEING VALIDATED. I'VE BE 


THESE 


EN RAISING 


ISSUES TO MR. BALWANT. 


YOU'LL RECALL THAT THERE WAS A VERY UNPLEASANT EXCHANGE 


BETWE] 


EN MR. BALWANI AND MS. GANGAKHEDKAR AS TO HI 


WITH FATRLY SERIOUS CRITICISM OF HER ON MR. BALWANI'S PAI 


THAT WAS IN EXHIBIT 3961. 


AND S$ 


LEAVING THE COMPANY. 


AND MS. HOLMES'S REACTION WAS NOT, IF YOU'RE 


CONCERNS, YOU'RE FIRED. 


_ 
G 


R WORK |] 


ETHIC 


RT. 


HE WENT TO MS. HOLMES AND SAID, I'M CONCERNED, I'M 


EXPRESSING 


I HAVE A SIMILAR REACTION, I'M 


CRITICAL OF YOU. 


MS. HOLMES SAID, WELL, IF YOU'RE STRESSED AND IF YOU HAVE 


DON'T 


PROBLEMS HAVE BEEN 


HEALTH ISSUES, WHY DON'T YOU JUST TAKE A LEAVE OF ABSENCE? 


LEAVE THE COMPANY. TAKE TIME OFF UNTIL YOUR H. 


READY 


TO COME BACK. 


RALTH 


RESOLVED AND THEN COME BACK WHEN YOU'RE 


WHAT DOES ALL OF THAT MEAN AS TO WHAT THE GOVERNMENT'S 


EVIDENCE MEANS ON THAT? 


WELL, FIRST OF ALL, 


UNITED STATES COURT REPORTERS 


ER-12771 
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TRYING TO SUPPRESS ANY CONCERNS THAT WERE BEING RAISED BY 


MS. GANGAKHEDKAR. 


MS. HOLMES WAS R 


SAYING, COME BACK AND 


BUT ALSO IN RESPONSE 


FACTING TO THAT IN A VI 


WORK WITH US. 


TO THE CONCERNS THAT MS. GANGAKHEDKAR 


ERY HUMAN WAY AND 


RAISED, WHAT WE KNOW IS THAT NO, NO ASSAY, NO TEST WAS EVER 


OFFERED IN THE THERANOS CLIA LABORATORY IN 2013 AND 2014 THAT 


DR. ROSENDORFF DIDN'T ULTIMATELY SIGN OFF ON. 


THE EVIDENCE DURING HIS TESTIMONY SHOWED THAT THERE WERE 


ASSAYS ON WHICH THERANOS DELAYED THE DECISION TO USE TESTS ON 


1RE CONCERNS. 


HER THE EDISON OR ON THE MODIFIE 


D MACHINES BECAUSE THERE 


BUT THE LAUNCH OF THOSE TESTS WAS DELAYED UNTIL AFTER 


THOSE CONCERNS HAD BI! 


EN RI 


ESOLVED TO DR. ROSI 


SATISFACTION. 


SO I'LL SAY TWO THINGS ABOUT MS. GANGAKHEDKAR'S TESTIMONY. 


FIRST, NOTHING A 


EINDORFFE'S 


BOUT IT SHOWS THAT MS. HOLMES WAS TRYING 


TO EXPRESS CONCERNS OR DISMISS CONCERNS OR ANYTHING LIKE THAT. 


BUT SECOND, ANY CONCERN SHE RAISED WAS, IN MS. HOLMES'S 


MIND, RESOLVED BY DELAY OF ANY ASSAYS UNTIL THOSE CONCERNS 


COULD BE EVALUATED AND RESOLVED BY DR. ROSENDORFF AND OTHERS 


WORKING IN THE CLIA LAB. 


NOW, THE IMPLICATION OF WHAT DR. ROSENDORFF ULTIMATELY 


TESTIFIED TO WAS THAT HE WAS UNCOMFORTABLE WITH TESTS THAT WE 


BEING OFFERED BY THERANOS. 


UNIT 


ED S$ 


E R-12772 
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BUT HE ACTUALLY TESTIFIED TO JUST THE OPPOSITE. HE SAID 


THAT HE COULDN'T RECALL EV 


ER PUTTING A SIGNATURE ON A 


VALIDATION REPORT WHERE HE 


THOUGHT THAT ASSAY WASN'T 


APPROPRIATE FOR PATIENT USE. 


SO I THINK THAT, YOU KNOW, THE THIRD FOUNDATIONAL POINT 


HERE IS THAT NOT ONLY DID HE APPROVE ALL OF THE TESTS THAT WERE 


OFFERED, BUT HE WAS COMFORTABLE SIGNING THE APPROVALS FOR THOSE 


TESTS TO BE OFFERED IN THE 


CLIA LAB. 


NEXT I THINK, AND IMPORTANTLY, REMEMBER THAT HE 


ACKNOWLEDGED THAT HE NEVER 


CAME TO A CONCLUSION THAT THE 3.5 


DEVICE THAT REFLECTED -- WAS TESTING ASSAYS IN THE THERANOS LAB 


WAS ITSELF UNRELIABLE. HE 


NEVER CAME TO THAT CONCLUSION. AND 


HIS BEHAVIOR AT THE TIME REFLECTED THAT. 


HE CONTINUED TO APPROVE THE USE OF THAT DEVICE TO TEST 


PATIENTS IN THE CLIA LAB UP UNTIL ALMOST HIS DEPARTURE. 


YOU SEE THAT HE'S APPROVING THEM AS LATE AS SEPTEMBER OF 


2014. HE LEFT THE COMPANY 


WITHIN ABOUT 60 DAYS OF THAT. 


SO THE SUGGESTION THAT HE IN SOME SENSE WAS FUNDAMENTALLY 


UNCOMFORTABLE WITH THE EDISON DEVICE OR WITH OTHER ELEMENTS OF 


THERANOS'S TECHNOLOGY IS NOT SUPPORTED BY THE RECORD. 


FIFTH, HE TESTIFIED T 


HAT IN EVERY INSTANCE HE FOLLOWED THE 


CLIA REGULATIONS. THERE WI 


ERE NO DEVIATIONS FROM WHAT WAS 


REQUIRED. HE SAID THAT DI 


RECTLY UNDER OATH. 


AND LAST, AND THIS REALLY ADDRESSES MOST OF TH 


GOVERNMENT'S CASE, HE SAYS 


THAT, YES, ISSUES CAME UP IN THE 
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SAW SOM 


E OF THOSE 


ENK SHOWED YOU. 


ESTIGATED THOSE 


ISSUES. 
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INSTANCES YESTERDAY IN 


EMATLS THAT 


UT HE SAID IN RESPONSE TO THAT, THERANOS THOROUGHLY 


AND I WANT TO RUN THROUGH A FEW OF THOSE WITHOUT GETTING 


INTO THE PARTICULARS, BUT JUST GIVING YOU SOME GUIDEPOSTS TO 


LOOK AT THOSE ISSUES IF THEY'RE OF CONCERN TO YOU IN CONNECTION 


WITH DELIBERATING. 


LET ME 


TALK ABOUT SOM 


E OF THE 


INDIVIDUALS WHO YOU SAW WHO 


RAISED CONCERNS, AND THEN I'LL TALK ABOUT SOME OF THE TESTS 


THAT MR. SCHENK 


MENTIONED YESTERDAY. 


FIRST, YOU HEARD TESTIMONY FROM MS. CHEUNG, WHO TESTIFIED 


EARLIER IN THE 


CASE, 


THAT SHE 


OF A QUALITY CONTROL 


LAB. 


THE 


WELL, 


EVIDENCE 


IN T 


HAD SOME 


EXPERIMENT THAT 


1h CASI 


CONCERNS AS THE RESULT 


VAS UNDERTAKEN IN THE CLIA 


MS. HOLMES WAS NOT SOMEONE WHO 


SHE WAS AT THERANOS, MS. CHE 


WITH MS. HOLMES 


FE ON THIS IS VERY CLEAR. 


INTERACTED WITH MS 


, AND MS. HOLM 


THAT MS. CHEUNG 


HAD THOSE CONCERNS AT THE TIME 


WAS WORKING AT THERANOS. 


NG 


ES 


DIDN'T RAISE 


. CHEUNG WHILE 


THOSE CONCERNS 


VAS NOT TOLD 


BY ANYONE ELSE 


THAT MS. CHEUNG 


WHAT WE DO KNOW IS THAT DR. ROSENDORFF KNEW OF THOSE 


CONCERNS AND THAT HE 


MS. CHEUNG'S TESTIMONY WAS THAT THERE 
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GIST OF 


WAS A PROFICIENCY TESTING 
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EXPERIMENT IN FEBRUARY OF 2014 AND THE RESULTS WERE VERY POOR. 


YOU'LL RECALL HER TESTIFYING ABOUT THAT. 


AND DR. ROSENDORFF SAID I LOOKED AT THAT AT THE TIM 


HE LOOKED AT IT AGAIN WHILE HE WAS SITTING UP HERE ON THE 


STAND. AND HE SAID THE WAY THAT THAT EXPERIMENT WAS DON 


FLAWED, AND THE REASON THOSE RESULTS WERE BAD IS THAT IT WASN'T 


DONE ACCORDING TO THE APPROPRIATE POLICY. 


SO AS A RESULT OF DR. ROSENDORFF'S CONCLUSIONS, 


DR. YOUNG'S CONCLUSIONS, ET CETERA, WHEN THIS ISSUE CAME UP 


LATER TO MS. HOLMES, SHE WAS PRESENTED WITH THE BELIEF THAT TH 


CONCERNS THAT MS. CHEUNG HAD RAISED WERE NOT JUSTIFIED. 


NOW, THAT ONLY MAKES SENSE THAT DR. ROSENDORE'F WOULD LOOK 


AT THAT ISSUE AND RESOLVE THAT ISSUE BECAUSE, AS A MATTER OF 


LAW AND AS A MATTER OF FACT, THAT WAS HIS RESPONSIBILITY. 


VHAT WAS, WHAT WAS DONE AFTER MS. CHEUNG'S CONCERNS WE 


RAISED? WELL, THEY UPDATED THE POLICY FOR HOW EXPERIMENTS 


SHOULD BE RUN ON QUALITY CONTROL BECAUSE DR. ROSENDORFF SAID 


MS. CHEUNG DIDN'T -- MS. CHEUNG AND MANY OTHERS INSIDE OF THE 


LAB WHO WERE INVOLVED WITH THAT EXPERIMENT DIDN'T UNDERSTAND 


HOW THESE QUALITY CONTROL EXPERIMENTS SHOULD BE RUN. 


YOU HEARD A LOT OF TESTIMONY. SO THAT'S ONE INDIVIDUAL 


ING CONCERNS. 


THE SECOND INDIVIDUAL THAT WE HEARD ABOUT, BUT DID NOT 


SEE, WAS TYLER SHULTZ. I WON'T GO THROUGH HIS CONCERNS IN 


DETATL BECAUSE YOU SAW SOME OF THOSE DOCUMENTS WHEN MS. HOLMES 
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TESTIFIED. 


MR. 
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SHUI 


ITZ RAISED CONC! 


BUT SUFFICE IT TO SAY THAT THE 


USLY. 


HE RAISED THEM THREE 


SEPARATE 


GIST OF THAT TESTIMONY IS 


ERNS, MS. HOLMES TOOK THOSE CONCERNS VERY 


TIMES. IN EACH INSTANCE 


MS. HOLMES ALMOST IMMEDIATELY BROUGHT THE FACT THAT MR. SHULTZ 


HAD THESE CONC 


ERNS TO THI 


EK ATTENTION OF DR. YOUNG, EFFECTIVELY 


THE CHIEF TECHNICAL OFFICER, ASKED HIM TO EVALUATE THOSE 


CONCERNS, ASKE 


UND! 


ERSTAND WHI 


ETHER THOSE CONC 


D HIM TO MEET WITH MR. SHULTZ, ASKED HIM TO 


ERNS HAD MERIT. 


IF THEY DIDN'T HAVE MERIT, TO EXPLAIN TO MR. SHULTZ WHY 


THEY DID NOT HAVE MERIT. 


THAT THE 


AND ALL OF THAT IS REFLECTED IN DOCUMENTS THAT HAVE BEEN 


RODUCED IN THE CASE. 


sO I 


BERS. 


THEY 'RE 


EXHIBIT 1667, 


"LL GIVE YOU THOSE 


EXHIBIT 


EXHIBIT 7421, AND EXHIBIT 7434. 


I THINK IF YO 


DESCRIPTION. 


THROUGH JUST A 


CONNECTION WITH A PARTIC 


RECORD FROM THE TIME 


NOW, MORE 


U'LL GO BACK AND LOOK AT THOSE, YOU'LL SEE 


IS CONSISTENT WITH THAT 


EXTENSIVELY YESTERDAY MR. SCHENK JUST WENT 


BLITZ OF EMATLS WHERE 


THERE WOULD BE AN ISSUE 


REASON OR ANOTHER. 


THOSE EMATLS, FRANKLY WHETHER 


NOT 


pos 


AND MR. SCHENK SUGGESTED 


UGGESTED THAT MS. 


UNITED STATES COURT REPORTE 


E R-12776 


ULAR ASSAY THAT WOULD ARISE FOR ONE 


TO YOU THAT THE EXISTENCE OF 


MS. HOLMES WAS ON ALL OF THEM OR 


HOLMES SHOULD HAVE KNOWN THAT THE CLIA 
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LAB WAS NOT OFFERING ACCURATE AND RELIABLE RESULTS. 


WHAT DO WE KNOW ABOUT HOW THERANOS APPROACHED THOSE ISSUES 


WHEN THEY AROSE? 


WELL, FIRST OF ALL, WE KNOW THAT DR. ROSENDOREF'F HAD PUT IN 


PLACE, AS HE SHOULD HAVE, A STANDARD OPERATING PROCEDURE THAT 


SAID EVERY TIME AN ISSUE IS RAISED ABOUT AN ASSAY, WE HAVE TO 


DO AN INTERNAL REVIEW OF THAT CONCERN, WE HAVE TO EVALUATE 


WHETHER THAT CONCERN GOES TO THE INTEGRITY OF THE ASSAY T 


ARE OFFERING. 


AND, IN FACT, IN EACH INSTANCE, INCLUDING EACH INSTANCE 


RAISED BY MR. SCHENK YESTERDAY, THAT IS WHAT WAS DONE. 


HOW DID THAT WORK? 


THERE WAS -- THE ISSUE WOULD BE FLAGGED, LAB PERSONNEL AND 


SCIENTISTS WOULD LOOK AT THE DATABASE THAT STORE 


INFORMATION THAT RELATED TO TESTS ON THAT ASSAY, THEY WOULD 


LOOK AS TO SEE WHETHER THERE WERE COMMON ISSUES AMONGST WHEN 


THAT TEST WAS OFFERED, WHERE THAT TEST WAS OFFERED, THE 


TECHNICIAN WHO PROCESSED IT, THE PARTICULAR PERSON WHO WAS 


DRAWING THE SAMPLES. IS THERE SOMETHING HAPPENING WITH RESPECT 


TO THIS ASSAY THAT IS LEADING TO INACCURATE RESULTS? 


AND THEY WOULD COME TO A CONCLUSION. AND IF THE 


CONCLUSION WAS THERE'S A PROBLEM FUNDAMENTALLY WITH THIS TE 


OR WITH THIS DEVICE, THEY WOULD EITHER STOP OFFERING IT 


COMPLETELY AS AN ASSAY OR THEY WOULD STOP OFFERING IT AND 


TRANSFER IT TO ANOTHER DEVICE WHERE IT COULD BE OFFERED. 
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THAT WAS WHAT THE POLICY MR. ROSENDOREF PUT IN PLACE, 


DR. ROSENDORFEF PUT IN PLACE REQUIRED, AND THE EVIDENCE 


CASE SUGGESTS THAT THAT WO 


ULD HAPPEN. 


LET'S TAKE AN EXAMPLE, AND IT'S ONLY ONE EXAMPLE, BUT 


MR. SCHENK WENT THROUGH IT YESTERDAY, THE EXAMPLE OF 


HCG. 


AND YOU'LL RECALL THAT THIS WAS THE SUBJECT OF A LOT OF 


TESTIMONY IN DR. ROS! 


ENDORFE'S CROSS-EXAMINATION. 


THE GOVERNMENT YESTERDAY PUT UP A -- SUGGESTED A 


CHRONOLOGY TO YOU THAT LOOKS SOMETHING LIKE THIS WIT 


H REGARD TO 


BEGINNING OF ISSUES ON HCG AND SUGGESTED THAT THERE 


BEEN A 


VALIDATION REPORT WHERE DR. ROSENDORFF HAD DETERMINE 


HCG ON AN EDI 


MAY, AND THAT IN LATE MAY DR. ROSEN 


TESTING, AND THAT THIS WAS PRESENT! 


A CONCERN THAT HAD BEEN RAISED AND 


DR. ROSENDORFF'S PART. 


BUT WHAT ACTUALLY HAPPEN! 


ri 


iD AS THIS WAS THE 


SON DEVICE IN MARCH, THAT TESTING HAD BE 


DORFF HAD STOPPED 


ESULT OF 


ED WITH RESPECT TO THIS 


THERE'S ACTUALLY A MUCH LARGER SERIES OF EVENTS 


A MUCH LARG 


ER SI 


REFLECTED A CONCERN ON 


ISSUE? 


INVOLVING 


CASE. AND THIS SHOWS YOU WHAT HAPPENE 


ERIES OF EXHIBITS THAT 


ERE INTRODUCED IN THE 


AFTER MAY 9TH, THE HCG ASSAY WAS OFFERED ON AN EDISON 


DEVICE. 


IN. 


AS EXHIBIT 4145 DEMONSTRATES, THE QUESTION CAME 


DR. ROSENDORFF AND DR. YOUNG DISCUSSED IT. 


ALMOST IMMEDIATELY MS. HOLMES ASKED TO MEET WITH THEM AS 
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AND LATER THAT DAY, THE 


WAS CONTACTED AND THERE WAS A PLAN OF ACTION FOR REACTING TO 


THE POTENTIALLY ERRANT ISSUE. 


WE KNOW FROM THE RI 


EARLY THE NEXT MORNING, THAT S 


TODAY, REFERRING TO THAT SAME DAY, 


STAFF OF THE CLIA LAB, INCLUDING DR. 


AND THEN JUST S 


HE HAD 


THE 2TH. 


HORTLY AFTER THAT MEETING ENDED, 


SHE MET WITH THE 


ECORD THAT MS. HOLMES WROTE, PERHAPS 


DONE MANY MEETINGS ON IT 


ROSENDORFF, THE NEXT DAY. 


DR. ROSENDORFF STOPPED TESTING ON THE EDISON DEVICE FOR THIS 


HCG ASSAY. 


THE SUGGESTION THAT A CONCERN 


GAVE HER NOTICE OF INACCURATE AND UNRELIABLE 


BEING 


RAIS] 


WASN'T IMME 


RECORD SHOW! 


Now, T 


AN INVESTIGATION INTO THIS ISSU 


RESULTS AND THAT 


DIATELY CORRECTED IS INCONSISTENT 


VITH WHAT THE 


ED ON THIS ISSUE. 


HERE WAS A SUBSEQUENT SERIES OF EMATLS THAT DISCUSS 


D DR. ROSENDORFF'S 


TESTIMONY REFLECTED THAT HE WAS AWARE BY THE MIDDLE OF JUNE 


WAS AGAIN BI 


THAT THOSE QUESTIONS HAD BEEN RESOLVED AND THAT THE HCG ASSAY 


EING OFFERED ON THE EDISON DI 


EVICE, 


AND THAT THAT 


WAS, AS IT WAS THE TRUTH WITH RESPECT TO ALL ASSAYS, SOMETHING 


THAT HE HAD SIGNED OFF ON AND APPROVED. 


SO WHAT DOES THIS J 


SCENARIOS M 


ENTIONED YESTERDAY BY M 


R. SCHI 


EINK DI 


UST ONE SCENARIO OF ALL THE OF THE 


EMONSTRATE? 


FIRST OF ALL, IT DEMONSTRATES THAT WHEN A PROBLEM WAS 
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RAISED, THERE 


200 


| IMMEDIATE MEETINGS ABOUT IT. IT WAS NOT 


TREATED CAVALTII 


PHYSICIAN. IF 


TALKED TO THAT 


SECOND, THE 


, WAS A DISCUSSION WITH THE PATIENT'S 


A PATIENT HAD BEEN POTENTIALLY AFFECTED, THEY 


PHYSICIAN. 


THIRD, THEY STOPPED THE TESTING, AS I TOLD YOU A FEW 


MOMENTS AGO. THEY WOULD EITHER OFFER IT ON ANOTHER PLATFORM OR 


THEY WOULDN'T OFFER IT AT ALL. 


THEY TRIED TO FIGURE OUT WHAT HAPPENED. 


AND THEN DR. ROS! 


INVESTIGATION, 


WAS IT RELATED 


AND DEPEN 


WOULD ALLOW TH 


ENDORFF WOULD MAKE A DECISION BASED ON THI 


WAS THIS ACTUALLY AN ISSUE RELATED TO THE ASSAY? 


TO THE DEVICE? 


NOW, ANOTHER 


DING ON THE RESULTS OF THAT DETERMINATION, HE 


FE TEST TO START OR CEASE OFFERING THAT TEST. 


EMATL WAS BROUGHT UP BY MR. SCHENK YESTERDAY, 


AND IT WAS ALMOST AS IF DR. ROSENDORFF'S CROSS-EXAMINATION DID 


NOT HAPPEN. 


THIS IS AN EMATL THAT DR. ROSENDORFF WAS SHOWN ON HIS 


DIR! : VILL RI 


MS. HOLMES'S BI 


ROTHER, TO H 


ECALL IT WAS FROM CHRISTIAN HOLMES, 


ER TALKING ABOUT HCG. 


AND THE TEXT OF THAT EMATL SAID, HCG HAS SOME SERIOUS 


ISSUES AND PATIENT COMPLAINTS, AND IT WAS IMPLIED ON DIRECT 


EXAMINATION AND YESTERDAY THAT THIS WAS FURTHER NOTICE TO 


MS. HOLMES OF INACCURACY WITH REGARD TO THIS VERY SENSITIVE 


ASSAY. 
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BUT WHAT DID THE -- WHAT DOES THE BALANCE OF THAT EMAIL, 


AS WELL AS OTHER EXHIBITS RELAT 


THE 


FIRST OF ALL, 


ED TO THIS, DEMONSTRATE? 


ISSUE THAT CHRISTIAN HOLMES WAS TALKING 


ABOUT HERE WAS NOT AT ALL ACCURACY OR RELIABILITY. 


WHAT HE WAS TALKING Al 


THAT TE 


AND WOMEN WERE WAITING TO FIND OUT WHETHER T 


BOUT IS THAT THE 


NUMBER OF SAMPLES 


COMPANY WAS RECEIVING TO TEST 


HCG ON WAS BACKI 


LOGGED 


EY WERE PREGNANT 


OR NOT, AND THAT'S OBVIOUSLY A SENSITIVE SITUATION. 


VHY DID THAT 


HAPPEN? B 


ECAUSE THE 


REAGENTS HADN'T BEEN 


ORDERED BY 


IN THE LAB. 


THE EXCHANGE 


DR. ROSENDORFF OR THOSE 


WO 


RKING FOR DR. ROSENDORF'F 


BETWEEN CHRISTIAN HOLMES AND HIS SISTER HERE 


HAS NOTHING TO DO 


THAT'S A PATTERN THAT YOU SEE AC 


THE CONCERN IS NOT 


AMBIGUOUS BUT IT'S NOT A CONCERN ABO 


VHAT'S BE 


ING RAIS! 


iD WITH 


THAT WAS INVESTIGATED OR RES 


ROSS THESE ASSAYS, 


VITH ACCURACY OR RELIABILITY OF THE HCG TEST. 


EITHER 


MS. HOLMES MAY LOOK 


UT ACCURACY, IT'S A CONCERN 


OLVED, OR IT'S A CONCERN THAT WAS 


INVESTIGATED AND THEY CEASED OFFERING THE ASSAYS. 


I'M NOT GOING TO GO THROUGH ALL OF THOSE, 


RECORD I WILL SAY 


MENTIONED YESTERDAY, EXHIBITS -- T 


THAT WE 


i, PROVIDE YOU 


GOVERNMENT, AND WE"! 


THE EXHIBITS 


WHICH GIVE 


TAKE A LOOK AT ARE 


LISTED HE 


VITH THOSE FROM TH 


BUT FOR THE 


HAVE DONE THAT WITH RESPECT TO HDL 


HE EXHIBITS OFFERED BY THE 


DEFENSE. 


FURTHER CONTEXT ON HDL FOR YOU TO 


RE. 


THEY PROVIDE 


E CONTEXT AS TO 


WHAT REALLY HAPPENED WITH RESPECT TO THESE ASSAYS FOLLOWING THE 
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PATTERN THAT I'VE JUST DESCRIBED. 


NOW, HOW DO YOU KNOW WHAT I'VE TOLD YOU IS JUST TRUE 


WITHOUT DIGGING THROUGH ALL OF THE DOCUMI 


ON THIS SLIDE? 


HOW DO YOU KNOW THAT TH 


RANOS DID NOT BE 


ENTS THAT I'VE LISTE 


iT 


EVE, AND 


THEREFORE MS. HOLMES DID NOT BELIEVE, THAT IT WAS OFFERING 


INACCURATE OR UNRELIABLE TEST 


RESULTS? 


WELL, RECALL DR. ROSENDORFF WAS ASKED SQUARELY ABOUT THIS. 


HE SAID -- AFTER BEING SHOWN ALL OF THESE EMATLS AND AFTER 


THESE ISSUES WERE DISCUSSED AT LI 


ENGTH WITH HIM, HE WAS ASK 


SQUARELY, "YOU NEVER OFFERED TESTS THAT YOU THOUGHT WERE 


INACCURATE AND UNRELIABLE WHEN YOU WERE. SI! 


AT THERANOS; CORRECT? 


"CORRECT." 


THE LAB DIRECTOR DID NOT 


INACCURATE OR UNRELIABLE. 


AND THEN HE WAS ASKED, "DID YOU EV! 


BELIEVE THAT THE 


= 
G 


ERVING AS LAB DIRI 


TESTS WERE 


ER USE A TEST ON 


PATIENTS THAT YOU BELIEVED WAS INACCURATE OR UNRELIABLE?" 


AND HE SAID, "NO. NO." 


THE PERSON WHO WAS SUPPOSED TO MAKE THESE 


DID NOT BELIEVE THAT TESTS WERE INACCURATE OR UNRELIABLE. 


WHAT THE GOVERNMENT HAS 


ISSUE IS THAT THEY HAVE LOOKE 


D AT ISSUES THAT ARE COMING U 


BEING INVESTIGATED AND RESOLVED AND CONFLAT! 


ED THAT WITH THI 


IDEA THAT MS. HOLMES SHOULD SOMEHOW STEP IN AND FILL IN FO 
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ECTOR 


DETERMINATIONS 


FALLY DONE WITH RESPECT TO THIS 


P AND 
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:59AM 1 LAB DIRECTOR AND REMOVE OR KNOW THINGS THAT THE LAB DIRECTOR 


1:00AM 2 DOESN'T KNOW. 


1:00AM 3 WELL, THAT WOULD BE ENTIRELY IMPROPER AS I THINK YOU HEARD 


1:00AM 4 DR. ROSENDORFF TESTIFY. 


1:00AM 5 AND HE SAID THAT NOT ONLY WITH REGARD TO THE TESTS THAT 


1:00AM 6 WERE OFFERED, THE CLASSES OF TESTS, SAY HDL OR HCG. 


1:00AM 7 HE SAID HE NEVER WAS AWARE OF A PATIENT GETTING A TEST 


1:00AM 8 THAT AT THE TIME HE BELIEVED WAS INACCURATE OR UNRELIABLE AT 


1:00AM 9 THE TIME THAT IT WAS OFFERED. HE SAID THAT OVER AND OVER AND 


1:00am 10 OVER AGAIN. 


1:00am =11 HE SAID THAT HE NEVER ALLOWED FOR THE RELEASE OF 


1:00am 12 INACCURATE RESULTS, THAT HE NEVER DIRECTED, THAT MS. HOLMES 


1:00am 13 NEVER DIRECTED THAT A PARTICULAR MACHINE BE USED, THAT SHE 


1:00am «14 NEVER TOLD HIM TO RELEASE A RESULT THAT SHE THOUGHT HE 


1:00am.) = 15 SHOULDN'T RELEASE. THAT SHE NEVER DIRECTED HIM OR OVERRULI 


1:00am) =o 17 THE EMATL THAT THE GOVERNMENT USES HERE TO SHOW INT! 


1:00am 16 HIM ON ANYTHING IN CONNECTION WITH THE LAB, NOTHING. 


1:00am 18 CETERA, HAPPEN WITHIN THIS FRAMEWORK WHERE THERE'S A LAB 


1:01am 19 DIRECTOR FOR THE FIRST YEAR. 


1:01am 20 HE ALSO TOLD YOU, YOU KNOW, NO LAB IS PERFECT, THAT THERE 


1:01am 21 ARE POTENTIAL ISSUES IN EVERY LAB. 


1:01AM 22 I THINK WE SHOWED YOU AN EMATL WHICH REFLECTED HIM 


1:0lamM 23 ACTUALLY SAYING THAT AN ISSUE HAD COME UP AND BEEN RAISED BY A 


1:01am 24 DOCTOR AND THAT -- THIS WASN'T THE FAULT OF THE TEST OR OF 


1:0lamM 25 THERANOS; THAT THIS WAS A MISREADING OF THE SITUATION BY THE 
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1:01AM 1 DOCTOR. HE ACKNOWLEDGED THAT THERE WERE LAB ERRORS IN EVERY 


1:01AM 2 LAB. 


1:01AM 3 I THINK IN THE INSTANCE WHERE HE TRIED TO CLAIM THAT THI 


1:01AM 4 WERE MORE FREQUENT THAT AT THERANOS THAN IN HIS PRIOR 


1:01AM 5 EXPERIENCES, HE WAS THEN SHOWN AND ACKNOWLEDGED THAT HI 


1:01AM 6 TESTIFIED PREVIOUSLY TO THE OPPOSITE PROPOSITION. 


1:01AM 7 NOW, LET'S TALK ABOUT HIS DEPARTURE FROM THERANOS BECAUSE 


1:01AM 8 IT WAS PORTRAYED ON HIS DIRECT EXAMINATION AND AGAIN YESTERDAY 


1:01AM 9 AS IF HIS DEPARTURE WAS MOTIVATED BY A CONCERN ON HIS PART THAT 


1:02am 10 SOMETHING UNTOWARD WAS HAPPENING AT THERANOS. 


1:02am 11 FIRST OF ALL, I WOULD JUST ASK YOU TO VIEW THIS THROUGH 


1:02am 12 THE LENS OF MS. HOLMES'S INTENT. 


1:02am 13 HE SENT AN EMATL TO MS. HOLMES WHICH WAS A GRACIOUS EMAIL. 


1:02am 14 HE DID NOT IDENTIFY ANY OF THE CONCERNS THAT HE IS NOW 


1:02am) =15 IDENTIFYING. 


1:02am 16 AS YOU'LL RECALL THIS STORY, WHAT HAPPENED WITH REGARD TO 


1:02am) = 17 DR. ROSENDORFF WAS THAT THERANOS WANTED HIM TO STAY FOR A 


1:02am 18 PERIOD OF 60 DAYS AFTER HIS DEPARTURE BECAUSE THEY WANTED TO 


1:02am 19 FIND A NEW LAB DIRECTOR TO REPLACE HIM BECAUSE HIS DEPARTURE 


1:02am 20 WAS UNEXPECT! 


1:02am 21 AND SHORTLY AFTER THOSE DISCUSSIONS WITH DR. ROSENDOREFTF’, 


1:02aM 22 HE BEGAN TO SEND EMAILS WITH VARIOUS COMPLAINTS AND QUESTIONS 


1:02aM 23 ABOUT THINGS AT THERANOS. 


1:02am 24 YOU'LL REMEMBER JUST RECENTLY DURING MS. HOLMES'S 


1:03aM 25 TESTIMONY WE SAW AN EMATLL EXCHANGE WHERE HE HAD RAISED A 
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QUESTION ABOUT IS THERE EBOLA ON THE PREMISES OF WHERE THE CLIA 


LAB IS? 


AND, OF COURSE, THERE WAS NOT. THE EVIDENCE 


SHOWED THAT 


THERE WERE, IN CONNECTION WITH RESEARCH BEING DONE AT A 


DIFFERENT FACILITY, EBOLA WAS BEING DISCUSSED. 


BUT THE SAME WAS TRUE IN CONNECTION WITH CONCERNS ABOUT 


THE CLIA LAB. HE RAISED THIS EMAIL TO MS. HOLMES 


OF NOVEMBER AND HE SAI 


IN THE MIDDLE 


D THAT HE WAS UNCOMFORTABLE 


HAPPENING IN THE COMPANY AND THAT HE WAS GETTING 


WITH WHAT WAS 


QUESTIONS THAT 


HE DIDN'T WANT TO ANSWER, ET CETERA. 


WELL, LET'S LOOK AT W MS. HOLMES SAID IN 


THAT EMATL. 


RESPONSE TO 


SHE SAID, OUTSIDE OF THE FACT THAT YOU'VE NEVER EMATLED ME 


ON ANY CONCERNS, YOU KNOW FROM EVERY CONVERSATION HOW 


FUNDAMENTAL IT IS FOR YOU NEVER TO DO ANYTHING YOU'RE NOT 


COMPLETELY CONFIDENT IN. 


SHE WAS SURPRISED 


DR. ROSENDORFF’. 


NOW, DR. ROSENDORFF TESTIFIED THAT HE HA 


ON THIS PRESENTATION FROM 


CONCERNS ABOUT THE INT 


BUT I'D ASK YOU TO KEE 


EGRITY OF ASSAYS THAT WE 


BER OF 


| BEING OFFERED, 


P THE FOLLOWING IN MIND IN 


WITH THAT. 


CONNECTION 


FIRST, HE'S GIVEN VERY UNRELIABLE AND INCONSISTENT 


STATEMENTS OVER TIME. 


AS YOU RECALL HE WAS SHOWN 


THOS! RING 


HIS EXAMINATION AND HE ACKNOWLEDGED MAKING PRIOR INCONSISTENT 


UNITE 
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1:04AM 1 MENTS. 


1:04AM 2 —E LEFT THERANOS BECAUSE HE HAD FOUND A NEW JOB AND HE 


1:04AM 3 WANTED TO START THAT NEW JOB, AND HE DID NOT WANT TO STAY AT 


1:04AM 4 THERANOS FOR THE 60 DAY PERIOD THAT THERANOS WAS TRYING TO GET 


1:04AM 5 HIM TO STAY THERE. 


1:04AM 6 IN THE MONTHS LEADING UP TO THIS, WE SHOWED YOU SEVERAL 


1:04AM 7 EMATLS WHERE HE WAS ERRATIC AND UNRESPONSIVE. YOU MAY RECALL 


1:04AM 8 EMATLS FROM MS. HOLMES'S BROTHER IN WHICH THEY WERE TRYING TO 


1:04AM 9 GET HIM TO RESPOND TO A DOCTOR'S CONCERN. 


1:05am 10 AND THEN WHILE HE'S BEEN UNDER INVESTIGATION IN CONNECTION 


1:05am 11 WITH HIS LAB LICENSE, HE'S GIVEN INCONSISTENT STATEMENTS ABOUT 


1:05am 12 THE REASONS THAT HE LEFT THERANOS. 


1:05am 13 SO I THINK WHEN YOU HEAR HIS ASSERTION ABOUT CONCERNS OF 


1:05am 14 THERANOS, YOU SHOULD VIEW THAT TESTIMONY THROUGH THAT LENS. 


1:05am 15 NOW, AFTER DR. ROSENDOREF LEFT, AS YOU KNOW, DR. DHAWAN 


1:05am 16 BECAME THE LAB DIRECTOR. AND I THINK IT'S FAIR TO SHOW YOU 


1:05am 17 THAT THE GOVERNMENT SAID YESTERDAY, AS THEY'VE SAID THROUGHOUT 


1:05am 18 THE CASE, THAT MR. HOLMES AND MR. BALWANI CHOSE TO PICK 


1:05am 19 MR. BALWANI'S DERMATOLOGIST TO RUN THE LAB. AND THEY SAID THAT 


1:05am 20 MS. HOLMES AND MR. BALWANI PUT DR. DHAWAN IN CHARGE. 


1:05am 21 THAT IS NOT A FAIR CHARACTERIZATION OF WHAT MS. HOLMES WAS 


1:05AM 22 SEEING AT THE TIME. 


1:05aM 23 LET'S LOOK AT WHAT MS. HOLMES WAS SEEING AT THE TIME AS TO 


1:06am 24 WHAT WAS HAPPENING AFTER DR. ROSENDORFF LEFT. 


1:06am 25 THIS IS THE GOVERNMENT'S PRESENTATION, WHICH IS THE 
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1:06AM 1 DERMATOLOGIST WAS IN CHARGE AND THERE WERE NO OTHER 


1:06AM 2 PROTECTIONS. 


1:06AM 3 BUT FIRST, AS YOU KNOW, DR. SAWYER, WHO THE GOVERNMENT 


1:06AM 4 DIDN'T ACKNOWLEDGE OR MENTION IN ITS OPENING UNTIL DR. DHAWAN 


1:06AM 5 WAS EXAMINED ABOUT IT, SHE CAME AT THE SAME TIME AND SHE 


1:06AM 6 PROVIDED ADDITIONAL SERVICE. 


1:06AM 7 BUT MORE FUNDAMENTALLY, THERE WAS LAB PERSONNEL WHOM 


1:06AM 8 MS. HOLMES TESTIFIED MR. BALWANI HAD IDENTIFIED AS THESE ARE 


1:06AM 9 THE INTERNAL PERSONNEL WHO ARE WORKING IN LIEU OF HAVING A 


1:06am 10 FULL-TIME LAB DIRECTOR, AND HE IDENTIFIES DR. SURAJ SAKSENA AS 


1:06am 11 THE INTERNAL CANDIDATE WHO HE EXPECTED TO BECOME THE LAB 


1:06am 12 DIRECTOR. 


1:06am 13 AND HE SAID THAT HE HAD WORKED IN THE CLIA LAB FOR A LONG 


1:06am 14 TIME. HE WAS FULLY QUALIFIED, IN FACT, BUT THERE WERE 


1:07AM =15 REQUIREMENTS ON PAPER THAT HE HAD TO MEET, AND HE WAS GETTING 


1:07am =16 THOSE, AND MR. BALWANI EXPECTED HE WOULD BECOME THE NEXT LAB 


1:07AM) = 17 DIRECTOR. 


1:07am 18 NOW, THAT'S THE PICTURE THAT MS. HOLMES SAW, NOT THAT 


1:07am =19 MR. BALWANI'S DERMATOLOGIST WAS IN CHARGE, BUT RATHER THAT 


1:07am 20 THERE WAS THIS GROUP OF QUALIFIED PEOPLE: DR. SAKSENA, THERE 


1:07am «21 WAS THE OUTSIDE CONSULTANT; MR. HURST, WHO HAD SET UP THE CLIA 


1:07AM 22 LAB, WHO AGAIN WAS ENGAGED, AND HE WAS WORKING IN CONNECTION 


1:07AM =23 WITH IT; THERE WAS QUALITY CONTROL PERSONNEL LIKE MR. GEE WHO 


1:07AM 24 HAD BEEN WORKING WITH THE COMPANY FOR OVER A YEAR; AND THER 


1:07AM 25 WERE PEOPLE IMMEDIATELY UNDER THE LAB DIRECTOR, MS. ALAMDAR, 
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SIDHU, GODFRED MASINDE, A HUGE STAFF WORKING IN THE CLIA LAB 


WHO HAD SUBSTANTIAL QUALIFICATIONS. 


BUT FUNDALLY, WHAT THE GOVERNMENT WANTS TO SAY HERE IS 


THAT MS. HOLMES RECEIVED NOTICE FROM MR. BALWANI THAT THIS LAB 


WAS BEING -- WAS IN BAD SHAPE, AND THAT THAT WAS NOTIC! 


MS. HOLMES THAT SHE SHOULD HAVE KNOWN T 


AND THEY SHOWED YOU THI 


S TEXT YEST 


THINK I HAVE IT HERE ON THE 


HINGS. 


ERDAY. ACTUALLY, I 


SLIDE. THEY SHOWED YOU THIS TEXT, 


AND T IS THE NOTICE THAT THE GOVERNMENT HAS AS TO THE 


PROBLEMS IN THE CLIA LAB. 


BUT NOBODY SAYS HERE -- HE SAYS THAT HE'S GOING TO WORK ON 


FIXING THIS, AND HE WILL TAKE THE LAB OVER. 


AND YOU KNOW WHAT HIS REPRESENTATIONS OF THAT TO 


MS. HOLMES SOUNDED LIKE BECAUSE WE SAW HIS DESCRIPTION OF HIS 


SITUATION IN AN EMATL DURING THE COURSE OF THE CASE FROM A FEW 


MONTHS BEFORE THIS. HE PRESENTED HIMSELF, IN TAKING THE CLIA 


LAB OPERATIONS, AS SOMEBODY 


ORGANIZATIONAL STRUCTURES AN 


VHO WAS UNIQUELY GIFTED AT 


D OPERATIONS, AND HE ASSURED 


MS. HOLMES THAT HE WAS NOW GOING OUT TO THE CLIA LAB, WHICH WAS 


IN A DIFFERENT FACILITY, AND TAKING IT OV. 


AND WHAT DOES THE RECORD SHOW FROM T 


ER 
ER. 


HIS MOMENT IN NOVEMBER 


OF 2014 UNTIL CMS AND DR. DHAWAN AT THE END OF 2015? WHAT 


PROBLEMS DID MS. HOLMES LEARN ABOUT IN THE CLIA LAB DURING THIS 


PERIOD FROM NOVEMBER OF 2014 UNTIL THE FALL OF 2015? 


DO YOU KNOW THE NUMBER OF ISSUES THAT ARE IN THE RECORD OF 


UNITED STAT 


ES COURT R 


E R-12788 
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RS 
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1:09AM 1 MS. HOLMES BEING TOLD ABOUT SOME ISSUE IN CONNECTION WITH AN 


1:09AM 2 ASSAY DURING THAT PERIOD? ONE, WHICH WAS PRESENTED AT THAT 


1:09AM 3 TIME TO HER AS BEING RESOLVED. THAT'S IT. THAT IS WHAT THE 


1:09AM 4 RECORD IN THIS MATTER SHOWS; THAT AFTER THE POINT AT WHICH 


1:09AM 5 DR. ROSENDORFF DEPARTED, THIS LARGE STAFF OF INDIVIDUALS LED BY 


:10AM 6 MR. BALWANI, WITH SUPPLEMENTAL SUPPORT FROM QUALITY CONTROL 


:10AM 7 EXPERTS AND FROM OUTSIDE LAB DIRECTORS WITH THE CONSULTANT, 


:10AM 8 MR. HURST, THAT NO PROBLEMS WERE RESULTING IN THE CLIA LAB THAT 


:10AM 9 REQUIRED HER ATTENTION. NONE. NONE. 


:loam 10 THE PRESENTATION OF THAT TO MS. HOLMES WAS THAT THE 


:loam 11 ROBLEM IN THE CLIA LAB PRIOR TO DR. ROSENDORFF'S DEPARTURE, 


:loamM 12 HAT WOULD BE REASONABLE TO INFER? THAT IT WAS DR. ROSENDORFF. 


:loam 13 HERE'S NO INDICATION THAT ANY ISSUE WAS RAISED THAT WAS NOT 


:loam =14 DDRESSED DURING THAT PERIOD. 


:toam)=15 WHEN IS THE FIRST TIME THAT MS. HOLMES STARTS TO HEAR 


:loam 16 ABOUT THOSE ISSUES? IN THE FALL OF 2015 AS SHE TESTIFIED 


:10aM. sos 17 DURING HER DIRECT TESTIMONY. 


:loam 18 NOW, WE KNOW THAT AFTER CMS CAME IN AND MADE THE FINDINGS 


:loam 19 THAT IT MADE, DR. DAS WAS HIRED. YOU KNOW THAT HE TESTIFIED 


iam =. 20 THAT HE WAS HIRED WITH A NUMBER OF OTHER LAB DIRECTORS; THAT H 


:llamM «21 WAS GIVEN THE MISSION OF TURNING OVER ROCKS; THAT MS. HOLMES 


iam =. 22 WAS SUPPORTIVE OF THAT; AND THAT HE WAS PART OF A REFORM EFFORT 


:llamM 23 TO MAKE THE OPERATIONS OF THAT LAB PROFESSIONAL WITH 


iam = 24 MS. HOLMES'S SUPPORT AND WITH THE FULL SUPPORT OF RESOURCE 


:llamM 25 THAT SOUNDS LIKE A DEFENSE WITNESS. SO WHY DID THE 
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:11AM 1 GOVERNMENT OFFER DR. DAS'S TESTIMONY? 


1AM 2 WELL, THEY OFFERED HIS TESTIMONY TO I THINK IMPLY THAT THI 


:11AM 3 TECHNOLOGY THAT WAS BEING USED IN THE LAB, THE EDISON DEVICE 


11AM 4 THAT WAS BEING OFFERED WAS UNRELIABLE OR GENERATING INACCURATE 


:11AM 5 RESULTS OR WAS INHERENTLY DOOMED TO GENERATE INACCURATE AND 


11AM 6 UNRELIABLE RESULTS. 


:12AM 7 WELL, FIRST OF ALL, I WOULD SAY TO YOU, LADIES AND 


:12AM 8 GENTLEMEN, ALL OF THAT, OF COURSE, IS AFTER THE CONSPIRACY 


:12AM 9 PERIOD HERE. VE KNOW WHAT HAPPENED WHEN MS. HOLMES HEARD ABOUT 


:12amM 10 DR. DAS'S CONCERNS. 


:1zam =o 11 BUT SECOND AND MORE FUNDAMENTALLY, THE RECORD REFLECTS 


:12am 12 THAT DR. DAS DID NOT THINK THAT THE CONCERNS THAT CMS HAD 


:12amM =13 RAISED WERE ABOUT FUNDAMENTALLY THE CAPABILITIES OF ANY OF 


:12am = 14 THERANOS'S TECHNOLOGY. 


:12aM)=—o15 E KNOW THAT HE WAS ASKED TO REVIEW A STATEMENT THAT 


:12amM 616 MS. BENNETT PROPOSED, THE GIST OF WHICH SAYS THAT THEY REFER TO 


:12aM) =o 7 HOW TECHNOLOGIES WERE USED AND NOT TO THE FUNDAMENTAL INTEGRITY 


:12amM = 18 OF THOSE TECHNOLOGIES. 


:12am 6-19 HE WAS ASKED IF THAT WAS ACCURAT] | RESPONDED "IT'S 


:12amM 20 ACCURATE, IN MY OPINION." 


:12amM = 21 NOW, WHAT DID DR. DAS IN FACT CONCLUDE? HE CONCLUDED THAT 


:13aM =22 THE VALIDATION REPORTS THAT DR. ROSENDOREF HAD SIGNED HAD BEEN 


:13aM = 23 DONE INCORRECTLY; THAT THERE WERE STANDARDS SET AS TO WHAT 


:13amM 24 SHOULD ALLOW THOSE TESTS TO BE OFFERED, AND THOSE STANDARDS 


:13aM = 25 WERE ALL WRONG. 
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:13AM 1 THAT DR. ROSENDORFF IN EFFECT, AS THE GATEKEEPER FO 

:13AM 2 ASSAYS COMING INTO THE LAB, ALLOWED TESTS TO BE OFFERED 

:13AM 3 INCORRECT ASSESSMENT AND THAT THOSE VALIDATION REPORTS NE 

:13AM 4 SHOULD HAVE BEEN SIGNED BY DR. ROSENDORFF. 

:13AM 5 SO IN ESSENCE R. DAS'S TESTIMONY IS REALLY A CRITICISM 

:13AM 6 OF THE JOB THAT DR. ROSENDORFF DID AS LAB DIRECTOR. 

:13AM 7 BUT THAT DOESN'T MEAN THAT AT THE TIME MS. HOLMES'S 

:13AM 8 TESTIMONY OR MS. HOLMES'S STATE OF MIND WAS NOT EVERYTHING THAT 

:13AM 9 WAS HAPPENING WITHIN THE CLIA LAB WAS BEING DONE IN A 

:14am =: 10 REASONABLE, A RELIABLE, AND IN AN ACCURATE MANNER. 

:14am so 11 NOW, YOUR HONOR, I WOULD SUGGEST THAT WE JUST TAKE OUR 

:14am = 12 BREAK MAYBE NOW. I JUST HAVE A BRIEF AMOUNT OF ADDITIONAL TIME 

:14am 13 AND WE'LL FINISH UP AFTER THAT, BUT I PROBABLY HAVE 20 MINUTES. 

:i4am 14 THE COURT: WOULD YOU PREFER THAT AS OPPOSED TO 

:l4am 15 ESSING ON FOR 20 MINUTES? 

:14am 16 MR. DOWNEY: I THINK PERHAPS, YES. 

:14am 17 THE COURT: OKAY. LET'S DO THAT. 

:14am «618 LADIES AND GENTLEMEN, LET'S TAKE OUR BREAK NOW. WE'LL 

:i4am 19 E 30 MINUTES, PLEASE. 

:14am =. 20 THE CLERK: COURT IS IN RECESS. 

:15aM 21 (JURY OUT AT 11:15 A.M.) 

:15AM 22 THE COURT: ALL RIGHT. PLE | BE SEATED. THANK 

:15aM = 23 

:15aM = 24 E RECORD SHOULD REFLECT THAT THE JURY HAS LEFT FOR OUR 
5saM 25 
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:15AM 1 BEFORE WE DO BREAK, I WANT TO RAISE JUST ANOTHER COMMENT 


:15AM 2 JUST TO FOLLOW UP ON OUR CONVERSATION THIS MORNING, AND I THINK 


:15AM 3 IN THE COLLOQUY THAT I HAD WITH COUNSEL, PARTICULARLY WITH 


:15AM 4 MR. DOWNEY, I WAS ASKING QUESTIONS -- I'M TRYING TO FIND THE 


:15AM 5 TRANSCRIPT HERE -- BUT I THINK I WAS ASKING SOME QUESTIONS, 


:15AM 6 MR. DOWNEY, ABOUT WHAT A SOLUTION WOULD BE, OR IF A SOLUTION 


:15AM 7 WAS NEEDED IN REGARDS TO TRADE SECRETS AND IN REGARDS TO ADVICE 


:15AM 8 OF COUNSEL, AND I THINK YOU SATD I'M NOT GOING TO GO INTO THAT 


:15AM 9 ANY FURTHER. 


:15amM 10 AND THEN I MADE A COMMENT ABOUT, WELL, SHOULD I ENCOURAGI 


:isam) = 11 THE GOVERNMENT TO, IN THETR CLOSING, TO DO THIS AND DO THAT? 


:i5amM «612 I JUST WANT TO BE CLEAR, THAT WAS A QUESTION. AND YOU 


:15amM = 13 ANSWERED THE QUESTION AFTER I THINK A COUPLE OF TIMES AS I SAID 


:leam =14 SHOULD I ASK, SHOULD I ENCOURAGE THE GOVERNMENT, ARE YOU SAYING 


:leam =15 I SHOULD ENCOURAGE THE GOVERNMENT TO COMMENT AS XXX, AND YOU 


:leam 16 SAID RIGHT AS I KEPT GOING, RIGHT. 


:leamM =o 17 MR. DOWNEY: RIGHT. 


:leam 18 THE COURT: AND THEN I SAID AT THE END, IS THAT WHAT 


:leam 8619 YOU'RE SAYING OR IS THAT WHAT I SHOULD DO? 


:leam 20 AND I THINK YOU ANSWERED THAT AS A QUESTION. 


:leam =21 I WANT TO BE CLEAR. THAT WAS A QUESTION. THE COURT WAS 


:16aM =22 NOT DIRECTING IN ANY WAY THAT THE GOVERNMENT SHOULD PROCEED IN 


:léamM =23 ANY MANNER AND I JUST WANT TO CONFIRM THAT THAT WAS YOUR 


:leam 24 UNDERSTANDING. 


:l6amM =25 MR. DOWNEY: THAT IS MY UNDERSTANDING. 
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:16AM 1 I THINK IT WAS -- NOR DID I MEAN TO ENCOURAGE IT BY THE 


:16AM 2 STATEMENT, RIGHT, RIGHT, YES. 


:16AM 3 THE COURT: RIGHT. 


:16AM 4 MR. DOWNEY: I DON'T RECALL THE SPECIFICS OF WHAT 


:16AM 5 YOUR HONOR SAID, BUT I DID NOT HEAR THAT AS ENCOURAGEMENT BY 


:16AM 6 THE COURT TO DO THAT. 


:16AM 7 THE COURT: JI JUST WANTED TO MAKE EB THAT'S -- I 


:16AM 8 FOUND IT HERE. 


:ivam = 10 THE COURT: THAT'S RI . I DON'T HAVE A TIM 


:17AM 9 (PAUSE IN PROCEEDINGS. ) 


:ivam =o 11 STAMP, I'M SORRY. 


:ivamM «612 BUT MY COMMENT WAS, "SO ARE YOU -- AM I HEARING YOU SAY, 


:ivam =o 13 "JUDGE, I'M GOING TO STAY AWAY, I'M NOT GOING TO SAY "ADVICE OF 


:17am = 14 COUNSEL," I'M NOT GOING TO SAY THAT SHE RELIED ON HER 


:17aM—s 15 ATTORNEY'S ADVICE. 


:i7am 6 16 AND THEN YOU SAID, "I WASN'T REALLY PLANNING TO RETURN TO 


:17am) =o 17 THAT." 


:ivam =o 18 AND THEN I CONTINUED MY COLLOQUY. "'I'M GOING TO AVOID 


:ivam 619 THAT AND I'M NOT GOING TO GO BACK TO THAT IN MY ARGUMENT. MY 


:i7amM =20 ARGUMENT IS WELL BEYOND THAT AND I HAVE OTHER THINGS TO TALK 


:17aM) 21 ABOUT IN THE TIME REMATNING." 


:17aM = =22 WYRE S. 


:17aM = 23 "AND I WOULD EXPECT THAT AND I WOULD OTHERWISE ENCOURAGE, 


:ivamM «624 IF THEY WISH, THE GOVERNMENT" -- AND WHEN I WAS SAYING "IF THEY 


:17aM = 25 WISH," I WAS SPEAKING FOR YOU. 
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:17AM 1 IN OTHER WORDS, SAYING, IS THIS WHAT YOU'RE TELLING ME TO 
:17AM 2 

:17AM 3 -- "THE GOVERNMENT IN THEIR REBUTTAL TO SPEAK TO THIS 
:17AM 4 ISSUE IF THEY WISH AND TO SUGGEST THAT THERE'S A DEFICIT IN THE 
:17AM 5 EVIDENCE AS TO ADVICE OF COUNSEL AND THEY MAY NOT CONSIDER IT 
:17AM 6 AND IT'S ARGUMENT, AND IT'S NOT EVIDENCE, BUT IT'S ARGUMENT, 
:17AM 7 AND THAT WOULD SUFFICE TO INFORM THE JURY AS TO ANY CONCERNS 
:18AM 8 THAT THEY MIGHT HAVE ABOUT WHETHER OR NOT THEY SHOULD RELY ON 
:18AM 9 AN ADVICE OF COUNSEL," QUESTION MARK. 

:1sam 10 AND THEN YOU SAID, "WELL, I DON'T HAVE ANY BURDEN WITH 
:isam) =o 11 REGARD TO THE INTENT DEFENSE." 

:1sam) =12 I THINK YOU TALKED ABOUT THAT. I THINK THAT WOULD BE 
:1sam = =13 APPROPRIATE. 

:isam 14 AND THEN I -- AT THE END OF YOUR COMMENT, THE COURT SAID, 
:1sam) =15 "SO MY QUESTION WAS, SHOULD WE JUST RELY ON THE GOVERNMENT 
:1sam 16 TO -- THEY KNOW WHAT THE ISSUE IS, AND IF THEY WANT TO TALK 
:isam =o 17 ABOUT IT, THEY CAN ADDRESS IT IN THEIR REBUTTAL." 

:isam 18 AND THEN YOU WENT ON AND SUGGESTED THAT. 

:1sam 619 THAT WAS THE TRANSCRIPT. I WAS THINKING ABOUT THIS AND I 
:1sam 20 IDN'T WANT TO SUGGEST THAT THE COURT WAS IN ANY WAY 

:lsam) = 21 TRECTING -- AS I SAID EARLIER IN MY COMMENTS, I'M NOT GETTING 
:18AM 22 INTO EITHER OF YOUR CASES, I'M STAYING AWAY FROM THAT. 

:18aM = 23 I WAS CONCERNED ABOUT INSTRUCTIONS AND WHETHER THERE WAS A 
:1samM 24 DEFICIT IN INSTRUCTIONS GIVEN THE COMMENTS THAT THE COURT 

:18AM =25 SHOULD ADVISE ON. 
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:18AM 1 VE HAD THAT COLLOQUY, BUT I JUST WANT TO BE CLEAR, I WAS 
:18AM 2 NOT ENCOURAGING, DIRECTLY ENCOURAGING THE GOVERNMENT TO TAKE 
:19AM 3 ANY OBJECTION ON THIS. 

:19AM 4 AT I COMMENTED THERE IS IN REGARDS TO A QUESTION, 

:19AM 5 HYPOTHETICAL IF YOU WILL, AND I THINK YOU ANSWERED. 

:19AM 6 IS THAT YOUR UNDERSTANDING OF HOW IT TRANSPIRED? 

:19AM 7 . DOWNEY: WELL, I THINK IF IT WASN'T, IT'S CLEAR 
:1 9AM 8 

:19AM 9 THE COURT: DOES THE GOVERNMENT WISH TO COMMENT ON 
:19am = 10 

:19am)—s 11 MR. BOSTIC: YOUR HONOR, ONLY TO SAY THAT I PARSED 
:19am)—s 12 THE COMMENTS THE SAME WAY THE COURT DID AND I THINK THE S 
:19am)—s 13 WAY THE COURT INTENDED. 

:i9am =o 14 I DIDN'T TAKE THEM AS DIRECTION OR ENCOURAGEMENT TO THI 
:l9am) = 15 ERNMENT AS FAR AS THE CONTENT OF THE REBUTTAL. 

:19amM)=—s 16 THE COURT: WELL, THANK YOU. AND THAT -- BECAUSE 
:19am =o 17 THAT WOULD BE INAPPROPRIATE FOR THE COURT TO ADVISE EITHER OF 
:19am)=—s 18 YOU HOW TO ARGUE YOUR CASE, AND THAT'S -- 

:19am)—s 19 MR. DOWNEY: OF COURSE, YOUR HONOR. 

:19amM)— 20 THE COURT: AND THAT WAS NOT MY INTENT. I JUST WANT 
:19aM)— 21 TO BE CLEAR ON THAT. 

:19AM = 22 I THOUGHT ABOUT THAT AND I THOUGHT, WELL, I BETTER -- 
:19amM)— 23 SOMETIMES IN DISCOURSE WE SAY THINGS, AND I JUST DIDN'T WANT 
:19amM) = 24 THERE TO BE ANY LACK OF CLARITY ON THAT. 

:19aM)— 25 ALL RIGHT. THANK YOU VERY MUCH. 
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1:19AM 1 MR. DOWNEY: UNDERSTOOD. JI SHOULD SAY, YOUR HONOR, 


1:19AM 2 THAT ON LACK OF CLARITY, I REALIZED ON REVIEW OF THE TRANSCRIPT 


1:19AM 3 THAT I HAD MISSPOKEN ON THE ISSUE THAT I BEGAN WITH TODAY, SO 


1:20AM 4 I'VE TRIED TO CORRECT THAT AS PART OF OUR DISCUSSION. 


1:20AM 5 THE COURT: THANK YOU. AND THANK YOU FOR STEERING 


1:20AM 6 AWAY FROM AGE AND FATIGUE. THANK YOU. 


1:20AM 7 ALL RIGHT. WE'LL TAKE OUR BREAK. 


1:20AM 8 THE CLERK: COURT IS IN RECESS. 


1:20AM 9 (RECESS FROM 11:20 A.M. UNTIL 11:56 A.M.) 


1:56am 10 (JURY IN AT 11:56 A.M.) 


1:56am 11 THE COURT: THANK YOU. PLEASE BE SEATED. 


1:56am 12 WE ARE BACK ON THE RECORD. ALL PARTIES PREVIOUSLY PRESENT 


1:56am 13 ARE PRESENT AGAIN. OUR JURY IS PRESENT. 


1:56am 14 MR. DOWNEY. 


1:56am = =15 MR. DOWNEY: I WANT TO SPEND JUST A FEW MINUTES 


1:56am 16 TALKING WITH YOU ABOUT THE PATIENT COUNTS OF THE INDICTMENT AND 


1:56am 17 GIVE YOU THE FRAMEWORK THAT I THINK WILL BE HELPFUL TO YOU IN 


1:56am 18 LOOKING AT THOSE COUNTS. 


1:56am 19 FIRST OF ALL, RECALL WHAT THE CHARGE IS IN CONNECTION WITH 


1:56am 20 THE SECOND CONSPIRACY, THE PATIENT CONSPIRACY, AND THE PATIENT 


1:56am =21 COUNTS. IT'S NOT THAT ANY INDIVIDUAL PATIENT GOT AN ERRANT 


1:57AM 22 TEST. THAT'S OBVIOUSLY A RESULT THAT NO ONE WANTS AND IT'S 


1:57aM 23 UNDERSTANDABLY FRUSTRATING AND UPSETTING FOR THEM AND WE SAW 


1:57am 24 SOME OF THAT DURING THE COURSE OF THIS CASE. 


1:57aM 25 BUT THE QUESTION IS, DID MS. HOLMES KNOW, IN RUNNING 
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1:57AM 1 THERANOS, THAT THERANOS WAS NOT ABLE TO CONSISTENTLY PROVIDE 


1:57AM 2 ACCURATE AND RELIABLE RESULTS? 


1:57AM 3 SO I THINK THE PLACE TO START WITH RESPECT TO THIS 


1:57AM 4 ANALYSIS IS, IS WHAT WE KNOW ABOUT THE NUMBER OF TESTS THAT 


1:57AM 5 THERANOS OFFERED AND WHAT THE GOVERNMENT DID IN CONNECTION WITH 


1:57AM 6 ITS CASE. 


1:57AM 7 I WOULD HAVE TO SAY FIRST, LADIES AND GENTLEMEN, THE 


1:57AM 8 GOVERNMENT DIDN'T OFFER YOU ANY OVERVIEW DURING ITS CASE OF 


1:57AM 9 STATISTICAL EVIDENCE. 


1:57am 10 WE HAVE NO IDEA OTHER THAN BASED ON THE ANECDOTES THAT 


1:57am 11 WE'VE HEARD THROUGH EMAILS ON A FEW OCCASIONS AND THE 


1:58am 12 INDIVIDUAL CASES WE KNOW ABOUT FROM THE THREE PATIENTS WHO 


1:58am 13 TESTIFIED OF ERRORS OR POTENTIAL ERRORS. 


1:58am 14 THERE WAS NO PRESENTATION OF EVIDENCE AS TO THE RATE THAT 


1:58am 15 THOSE ERRORS WERE OCCURRING. THERE WAS NO SAMPLING OF DATA. 


1:58am 16 THERE WAS NO PRESENTATION AT ALL OF ANY KIND OF A STATISTICAL 


1:58am 17 ANALYSIS. 


1:58am 18 I WOULD SAY TO YOU, LADIES AND GENTLEMEN, THAT THAT ALONE 


1:58am 19 IS A BASIS ON WHICH TO DECIDE THAT THIS CHARGE DOES NOT HAVE 


1:58am 20 MERIT. 


1:5sam «21 WHY? 


1:58AM 22 WELL, WE KNOW FROM TESTIMONY DURING THE COURSE OF THE CAS] 


1:58aM 23 HOW MANY TESTS THERANOS OFFERED WHEN IT WAS RUNNING A CLINICAL 


1:58am 24 LAB, AND IT'S SOMEWHERE IN THE NEIGHBORHOOD AT LEAST OF 8 


1:58aM 25 MILLION PATIENTS WHO GOT TESTS. IT MAY HAVE BEEN MORE. THERE 
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1:58AM 1 WERE SLIGHTLY DIFFERENT ESTIMATES AS TO THE NUMBER OF TESTS 


1:59AM 2 THAT WERE OFFERED. 


1:59AM 3 NOW, IN REALTIME, WHAT DID MS. HOLMES KNOW BETWEEN 2013 


1:59AM 4 AND EARLY 2016? WHAT DID MS. HOLMES KNOW ABOUT INACCURACY WITH 


1:59AM 5 RESPECT TO THOSE TESTS? 


1:59AM 6 SO WE'RE NOT TALKING ABOUT DR. DAS'S ANALYSIS, WHICH IS 


1:59AM 7 PERFORMED AFTER THESE EVENTS. WE'RE TALKING ABOUT WHAT 


1:59AM 8 HAPPENED IN REALTIME THAT TOLD HER OF ERRANT RESULTS AMONGST 


1:59AM 9 THESE 8 MILLION TESTS? 


1:59am = 10 ELL, THE TRUTH IS THAT WE DON'T REALLY KNOW MUCH EXCEPT 


1:59am 11 E PATIENTS WHO HAVE COME TO TESTIFY, AND THE GOVERNMENT 


1:59am = =12 E COURSE OF ITS CASE WAS ABLE TO PRESENT TESTIMONY FROM 


1:59am =14 EE DIFFERENT ASSAYS THAT THERANOS OFFERED, THAT SEVEN OF THI 


1:59am = 13 THREE PATIENTS, AND THEY TESTIFIED THAT IN CONNECTION WITH 


:00pm «615 ULTS CONTAINED ERRORS OR SEEMED TO CONTAINED ERRORS. 


:00pM «616 TWO OF THOSE DOCTORS FOR THOSE PATIENTS TESTIFIED, 


:00pM =o DR. ZACHMAN AND DR. BURNES. 


:0opm «618 THERE WERE NO OTHER WITNESSES AND NO OTHER TESTIMONY FROM 


:00opmmM «619 DOCTORS OR PATIENTS ABOUT ERRANT RESULTS. 


:00pM =20 SO THAT'S OUT OF THE 8 MILLION TESTS THAT WE KNOW WE 


:00pM = 21 OFFERED OVER TIME. 


:00PM 22 AND THEN I DO WANT TO LOOK AT EACH OF THOSE COUNTS 


:00PM 23 INDIVIDUALLY BECAUSE THEY'RE EACH IMPORTANT. 


:00pM «24 BUT I THINK, AS YOU CONSIDER BOTH THE CONSPIRACY COUNT 


:00PM 25 YOU CONSIDER EACH OF THESE INDIVIDUAL COUNTS, REMEMBER THAT 
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HERE IS THAT MS. HOLMES INTENTIONALLY DEFRAUDED PEOPLE 


IN SUGGESTING THAT THERANOS'S TESTS WERE ACCURATE OR RELIABLE. 


AND 


HAVE KNOWN THAT BASED ON THESE T 


TESTS, AND PERHAPS, EVEN IF ONE 


OFFERED IMPLICATIONS F 


THE 


EVIDENC!I 


WHICH WI 


BUT 


OF THESE CASES IS ALSO INST 


E THAT HAS BI 


EEN SHOWN IS THAT SHE SHOULD 


HREE RESULTS OUT OF 8 


VERE 


DON'T REALLY KNOW 


VHAT THE |] 


MILLION 


TO ACCEPT THE GOVERNMENT'S 


ROM EMATLS, MAYBE ANOTHER 20 EMAILS, 
END OF THAT STORY WAS. 


LET ME DISCUSS EACH OF THE CASES BECAUSE I THINK EACH 


RUCTIVE STATISTICALLY. 


YOU KNOW THAT MS. TOMPKINS TESTIFIED, 


AND SHE 


GOT AN HIV 


RESULT WHICH SHE UNDERSTOOD TO BE AN HIV POSITIVE RESULT. 


SHE WAS TREAT! 


ED 


GERALD ASIN. 


THE 


GOVERNMENT CHOS] 


E-IN-CHIEF. 


BUT WE KNOW WHAT DR. ASIN CONCLUDE 


THERANOS'S TESTS OVER TIME BI 


BY A PHYSICIAN NAM 


ECAUSE 


D WITH 


ED DR. ASIN, 


EF NOT TO CALL DR. ASIN AS PART OF ITS 


RESPECT TO 


WE 


INTRODUCED THROUGH OUR 


SUMMARY WITNESS, MR. MIDDLETON, THE RESULTS OF THE STATISTICS 


AS TO HOW MANY TESTS DR. ASIN ORDERED FROM THERANOS, AND IT'S 


ABOUT 2,000 TESTS. 


WE ONLY KNOW OF THE ONE ERRANT RESULT, EVEN FOR THAT ONE 


PHYSICIAN WE KNOW HAD AN ERRANT TEST, WE KNOW HE ORDERED ABOUT 


2,000 TESTS. 


AND 


THEN WE 


EARD FROM MR. 


ELLSWORTH WHO HAD THE 


ERRANT 


PSA TEST, AND AS YOU RECALL, HE WAS DR. BURNES'S PATIENT AND HE 
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DID TESTIFY, AND HE ACTUALLY TESTIFIED THAT HE HAD BEEN USING 


THERANOS SERVICES FOR A YEAR, AND THAT IN CONNECTION WITH ALL 


OF THE TEST RI 


ESULTS THAT WERE 


GENERATED OVER THE 


COURSE OF THAT 


YEAR BY PATIENTS OF HIS WHO WENT TO THE 


ACTUALLY D 


IDN'T EVEN ASK TO SEE 


THE OTH! 


RANOS, THE GOVERNMENT 


ER RESULTS TO EVALUATE 


WHETHER THEY WERE CORRECT OR NOT. 


SO, AGAIN, WITH ONE 


DOCTOR WHO USED THE 


SERVICE OVER A 


LONG PERIOD OF TIME, THERE APPEARS TO HAVE BEEN ONE TESTING 


ERROR THAT THE GOVERNMENT COULD IDENTIFY. 


THEN WI 


FE ALSO HAD TESTIMONY EARLII 


ER IN THE 


CASE FROM 


MS. GOULD, WHICH WAS OBVIOUSLY A SITUATION FOR HER THAT WAS A 


HORRIBLE SITUATION, AND WE KNOW F 


NURSE PRACTITIONER WAS DR. ZACHMAN, 


A CLINIC, AND SHE HA 


PRACTITION! 


AND S$ 


ERS WHO W. 


WE INTRODUCED THE 


SHE WASN'T 


ROM ' 


THE 


D SEVERAL OTHER PHYSICIANS AN 


TESTIMONY THAT HER 


AND DR. ZACHMAN WORKED FOR 


‘RE PART OF THAT CLINIC WITH HER. 


INVESTIGATION TO LOOK THROUGH THE RECOR 


IDENTIFY OTHER PROBLEMATIC RESULTS ON T 


EVIDENCE 


WHEN 


DR. 


ABLE 


TO IDENTIFY OTH 


HE WAS ASKED BY THE GOVERNMENT AS PART OF THIS 


DS OF THAT CLINIC AND TO 


HE HCG ASSAY, AND SHE -- 


ZACHMAN TESTIFIED THAT SHE, 


THOSE CASES. 


MY POINT, LADIES AND GENTLI 


THE LAB IS 


ERRORS IN CONN 


DR. ROSENDORFF TESTIFIED THAT IT 


R INSTANCES OF ERROR FOR -- IN 


EMEN, IS SIMPLY THIS: 


ECTION WITH LAB TESTING 


VAS WELL-KNOWN THAT THERE WERE 


. IT DOESN'T MATTER WHAT 


, IT'S -- THERE ARE ERRORS, AND NO ONE IS EXCUSING 


UNITED STATES COURT R 
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THAT OR DEFENDING IT. 


BUT THE 


ESTION IS WHETHE! 


21 


R THE ERRORS HERI 


E PUT MS. HOLMES 


ON NOTICE THAT THERE WAS A PROBLEM, AND STATISTICALLY THERE'S 


NO 


GOVERNMENT HAS ADDUCED THAT THESE 


LEVEL THAT SHOULD HAVE 


WERI 


LET ME LOOK AT THE 


EVIDENCE THAT -- NO SUGGESTION THAT THE EVIDENCE THAT THE 


PUT HER ON NOTICE THAT 


ERRORS WERE 


HAPPENING AT A 


THERANOS'S TESTS 


INACCURATE OR UNRELIABLE. 


INDIVIDUAL CASES IN A BIT MORE DETAIL, 


BECAUSE EVEN WITHIN THE CASES I THINK THEY'RE 


TH! 


DATA THAT HAS B 


‘EN PRESENTED TO YOU. 


INSTRUCTIVE AS TO 


COUNT TEN CONCERNS MS. TOMPKINS, THE PATIENT WHO GOT AN 


HIV RESULT THAT SHE 


INTERPRI 


ETED AS AN HIV POSITIVE REPORT. 


I SHOULD SAY, FIRST OF ALL, THAT THAT WAS NOT ON A 


THERANOS DEVICE. 


THE HIV POSITIVE 


GOT WAS ON AN FDA APPROVED 


TEST THAT SHE 


UNDERSTOOD SHI 


DEVICE, A COMMERCIAL DEVICE, SO THE 


TEST WAS NOT RUN WITH THERANOS TECHNOLOGY. 


BUT BE 


THAT AS IT MAY 


ACTUALLY WOULD BE DIFFICULT FOR 


BECAUSE 


THEY INTRODUCE 


SOMEWHAT 


, THE LAB RESULTS ON THEIR FACE 


YOU CAN LOOK AT THIS |] 


A LAYPERSON TO INTERPRET 


CONTRADICTORY THINGS. 


EXCERPT FROM THE 


LA 


ESULTS OF 


MS. TOMPKINS, AND AS YOU SEE, ALTHOUGH THERE WE 


RE SOME 


INDICATIONS OF POSITIVE FINDINGS IN CONNECTION 


VITH THIS TEST, 


THERE WAS ALSO A STATEMENT THAT SAID "NO LABORATORY EVIDENCE OF 


AN HIV-1 INFECTION." 


NOW, THE GOVERNMENT DIDN'T SHOW YOU ANY EVIDENCE THAT THIS 
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22 


RESULT -- WHAT SENSE WAS TO BE MADE OF THIS RESULT AND WHETHER 


IT ACTUALLY CONVEYED THAT THIS PATII 


ENT WAS POSITIVE FOR HIV. 


AND, IN FACT, I DON'T THINK THE GOVERNMENT INTRODUCED ANY 


TESTIMONY FROM AN EXPERT, OR EVEN ANY TESTIMONY FROM THE DOCTOR 


WITH WHOM MS. TOMPKINS HAD DI 


MALT, DR. ASIN. 


BUT WE KNOW BECAUSE OF A DOCUMENT THAT WE ADMITTED LATE IN 


THE CASE WHAT HAPPENED INSIDE OF TH 


MS. TOMPKINS'S TESTS. 


ERANOS WITH REGARD TO 


AND THIS IS NOT A DOCUMENT THAT YOU SAW DURING THE COURSE 


OF THE CASE, BUT THIS 


IS EXHIBIT 1425 


YOU, IN EVALUATING COUNT TEN, 


9. AND I WOULD ENCOURAGI 


TO LOOK AT IT. 


THER! REPORT INTERNALLY FROM PERSONNEL THAT 


RECONCILE THIS SOM 


SHE WAS HIV POSITIVE, 


EWHAT CONFUSING RE 


TESTING IN LIGHT OF THE 


PKINS HAD BEEN SPOKEN TO, AND DR. ASIN HAD BEEN SPOKEN 


PORT OF RESULTS. 


D THE RECOMMENDATION WAS THAT THIS DID NOT INDICATE THAT 


BUT THAT SHE NEEDED TO PURSUE FURTHER 


RESULTS WHICH HAD AN INCONSISTENCY. 


THIS EMAIL CONVEYS THAT THAT HAD BEEN CONVEYED TO 


DR. ASIN; THAT DR. ASIN SAID THAT H 


TESTING PROTOCOL, AND 


E COMPLETELY UNDERSTOOD THE 


HE DIDN'T HAVE ANY ISSUES WITH THESE 


RESULTS OR WITH THE WAY THAT THE PROTOCOLS WERE EXPLAINED TO 


HIM. 


THEN THE THERANOS PERSON 


GOES ON TO EXPLAIN THAT THEY ALSO 


TALKED TO MS. TOMPKINS. THEY EXPLAINED WHAT THE CDC 


RECOMMENDED IN THIS SITUATION 


UNIT! 


FOR FURTHER TESTING. 
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23 


MS. TOMPKINS WAS UNDERSTANDABLY FRUSTRATED BY THE 


CONFUSION, AND SHE SAID -- BUT SH 


CONNECTION WITH THIS CI 


BE EITHER CONFIRMED OR 


THEN THE UNDERSTANDING WAS, WELL, 


CONVERSATION BETWEEN HER AND 


E WAS ADVIS! 


ED THIS IS WHY, IN 


INITIAL TEST RESULTS HAVE TO 


RCUMSTANCE, 


NOW, WE DON'T 


HER 


DISPROVED BY FOLLOW-UP TESTS. 


THIS IS REALLY FOR A 


KNOW WHAT H 


APP] 


ENED THERE BECAUSE 


PHYSICIAN, DR. ASIN. 


DR. ASIN 


WASN'T CALLED BY THE GOVERNMENT. 


BUT THE SUGGESTION THAT MS. TOMPKINS WAS GIVEN 


INDICATION THAT SH 


COMMUNICATION WITH 


AND THAT THERE WAS NO ADDITIONAL COMM 


PHYSICIAN TO MAKE $S 


E WAS HIV POSITIVE AND THAT THERE 


AN 


WAS NO 


HER TO CLARIFY POTENTIAL ADDITIONAL TESTING, 


UNICATION WITH HER 


AS TO HOW THE PATI 


NOT CONSISTENT WITH WHAT THE 


ENT SHOULD B 


DOCUMENTS SHOW. 


URE THAT THE LAB AND THE DOCTOR WERE ALIGNED 


E TREATED IS JUST NOT FAIR AND 


SO I WOULD PARTICULARLY ASK YOU TO LOOK AT THAT EXHIBIT, 


14259, 


BECAUSE I THINK IT GIVES YOU A WINDOW ON TH 


PRESENTATION OF SOME OF THIS EVIDENCE. 


LET ME 


TALK ABOUT COUNT |] 


E LEVI] 


EN, WHICH RI 


MR. 


ELLSWORTH WHO 


THAT 


TESTS. 


HAD THE 


PSA TESTS WHERE 


THE 


ESULTS 


I THINK IT WAS FATRLY OBVIOUS CONTAINED ERRORS ACROSS THE 


WHAT HAPPENED WITH REGARD TO THE ASSAY THAT MR. ELLSWORTH 


ICKIVED HIS TESTS 


ON? 


WELL, MS. HOLMES DIDN'T FIND OUT ABOUT THIS ERRANT TEST 
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RESULT UNTIL WEEKS AFTER IT HAPPENED. THERE'S NO EVIDENCE THAT 


SHE KNEW OF THIS PARTICULAR PATIENT SITUATION UNTIL WEEKS AFTER 


IT HAPPENED. 


AND BY THE TIME THAT MS. HOLMES WAS TOLD ABOUT IT, SHE WAS 


TOLD THE ISSUE HAD BEEN RESOLVED BECAUSE THE PSA TEST WAS NO 


LONGER BEING OFFERED ON THE EDISON DEVICE. 


THAT'S CONVEYED IN DOCUMENTS THAT YOU SEE IN THE CASE WITH 


THE LISTING OF DATES AFTER THE LAST DATE OF MR. ELLSWORTH'S 


LET'S 


MAY 16TH DATE, AND BY THE END OF JUNE THAT TEST WAS NO LONGER 


BEING OFFERED ON THE THERANOS DEVICE. 


TALK ABOUT THE -- MS. GOULD, WHO HAD THE SITUATION 


WITH THE HCG TEST. 


ALL INDICATIONS FROM THE RECORD HERE AGAIN ARE NOT THAT 


SHE DIDN'T 


THE RECORD 


RECEIVE ERRONEOUS RESULTS IN THIS INSTANCE. I THINK 


INDICATES THAT THEY WERE VIEWED AS ERRONEOUS 


RESULTS, AND THAT THERANOS TOOK THEM AS ERRONEOUS RESULTS, AND 


THAT IT RESPONDED BY SUGGESTING TO HER THAT THE COMPANY HAD 


MADE AN ERROR AND THAT THE COMPANY APOLOGIZED FOR THAT ERROR, 


AND THAT I' 


IT WANTED TO TAKE STEPS WITH RESPECT TO HER AND WITH 


RESPECT TO 


HER TREATING PHYSICIANS TO BOTH ACKNOWLEDGE THAT AND 


TO TAKE STEPS TO CORRECT THE EFFECTS OF ANY ERROR ON HER. 


AGAIN, THE ALLEGATION HERE IS THAT MS. HOLMES KNEW THAT 


THE COMPANY COULD NOT CONSISTENTLY PROVIDE ACCURATE AND 


RELIABLE RI 


ESULTS. 


VHEN YOU HAVE A POOL OF MILLIONS OF TESTS, IT'S HARD TO 
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SEE HOW THESE THREE INSTANCES PROVE THAT KIND OF KNOWLEDGE ON 


IN 


HER BEHALF WHEN, 


PONSE WAS TO TRY 


YOU DIDN'T HEAR AS PART OF T 


WELL, WE INTRODUCED SEVERAL EXHIBITS DURING THE 


THE CASE WHICH I WOULD ENCOURAGE YOU TO LOOK AT IN WHICH S 


RESOLVED OF TWO OF THI 


FACT, SHE MAY NOT 


HAVE 


KNOWN UNTIL 


EM, AND IN THE 


TO ADDRESS THE SITUATION. 


VHAT DID MS. HOLMES HEAR ABOUT PATIENT 


EXPERIE 


THIRD INSTANCE TH 


THEY 


ES THAT 


HE GOVERNMENT'S CASE? 


COURS] 


WAS GETTING POSITIVE FEEDBACK ABOUT WHAT THE TECHNOLOGY WAS 


DOING TO EVALUATE PI 


WERE CONSIDERED ACC 


THOSE. 


URATE AND RELIABLE 


EOPLE'S HEALTH, NOT ONLY BECAUSE 


THI 


EF TESTS 


. THERE ARE EXAM 


PLES OF 


25 


BUT ALSO BECAUSE CERTAIN POPULATIONS THAT DID NOT HAVE AS 


MUCH ACCESS TO BLOOD TESTING HAD ACCESS BECAUSE 


METHOD OF DRAWING BLOO 


EXHIBIT, 7623. I'M 


BUT IN EXHIBIT 


SORRY. 


D WAS MORE COMFORTABLE, 


AS 


THERANOS'S 


IN THIS 


IT'S IN EXHIBIT 7514. 


7623, THIS REALLY 


BECAUSE THERANOS'S TECHNOLOGY ALI 


HER TEST RESULTS VERY QUICKLY BECAUSE 


OWED 


THIS 


THROUGH SOFTWARE. 


OF THE TRANSMISS 


PATIENT TO RECEIVE 


ION 


AND SHE WAS ABLE TO DISCOVER AHEAD, AHEAD OF HER DOCTOR, 


AND UNLIKE THE 


EXPERIENCE THAT SHE 


HAD HAD WITH OTHER 


COMPANIES, SHE WAS ABLE TO UNDERSTAND THAT SHE HAD A SERIOUS, 


SERIOUS MEDICAL ISSUE. 


SHE 


VAS VERY GRATEFUL, 
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WHICH SHE CONVEYED BACK TO THE 


IS A COMMENT ON ACCURACY 
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26 


YOU'LL REMEMBER THE STANFORD PHYSICIAN IN EXHIBIT 7586A, 


WHO REPORTED HE WAS A PHYSICIAN AND THAT TESTS THAT HE HAD GOT 


FROM THERANOS WERE $25. 


THEY WOULD HAVE BEEN 750 ELSEWHERE. 


AND THAT HE, AS A PHYSICIAN, COMPARED THE RESULTS THAT HE 


WAS GETTING TO THE RESULTS THAT WERE BEING OFFERED BY OTHER 


LABS, AND THAT THEY WERE CONGRUENT. 


THAT'S =-- THIS 


WAS RECEIVING IN REALTIME. 


AND SOME OF THAT FEEDBACK WAS EXTRAORDINARY. 


PEOPLE TESTIFYING ABO 


TRAVELLING LONG DISTANCI 


BECAUSE 


THE 


IS THE KIND OF INFORMATION THAT MS. HOLMES 


I MEAN, 


UT -- THROUGH EMATL TESTIFYING ABOUT 


ES TO COME TO THERANOS TO BE 


PRICES MADE IT ACCESSIBLE, AND THAT VERY MUC 


TESTED 


INFORI 


ED 


TER VIEW OF 


PEOPLE'S HI 


EALTH. 


VHAT THERANOS SI 


ERVICES WERE 


DOING FOR 


I WANT YOU TO LOOK FOR A MOMENT AT EXHIBIT 2214 AND NOTE 


THIS COMMENT ABOUT SOMEBODY COMING ALL OF THE WAY FROM SOUTHERN 


CALIFORNIA TO GET THESE TESTS BECAUSE THEY WERE, THEY WERE 


CHEAPER 


IN ARIZONA THAN THEY WERE 


AND THE 


IN 


CALIFORNIA. 


COST HAD BEEN KILLING THIS PATIENT BECAUSE AS A 


CANCER PATIENT, THEY HAD TO GET FREQUENT TESTING AND AFFORDING 


IT WAS DIFFICULT. 


THIS IS THE LONGITUDINAL ISSUE THAT I MENTIONED YESTERDAY 


IN CONN! 


FECTION WITH MS. HOLM 


ES'S STAT! 


E OF MIND. 


PEOPLE COULD CONTINUE TO GET THEIR BLOOD TESTED MORE 


UNITED STAT 


E R-12806 


ES COURT REPORTE 


RS 
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FREQUENTLY SO THEY COULD GET MORE SNAPSHOTS OF THEIR HEALTH 


WHICH WOULD GIVE THEM MORE ACCURATE 


GOING ON WITH THEM. 


INFORMATION A 


BOUT WHAT WAS 


THIS IS WHAT MS. HOLMES WAS SEEING IN REALTIME. 


NOW, THERE'S ONE LAST COUNT IN CONNECTION WITH THE 


INDICTMENT THAT I'LL JUST MENTION VERY BRIEFLY, AND THIS IS 


COUNT 12 WHICH |] 


DISCUSSION YESTERDAY TO THE HORIZON ENTITY, WHICH 


RELATED, 


IF YOU RECALL, TO M 


ADVERTISING ENTITY. 


COMMENTS ON THIS WILL BE VERY 


R. SCHENK'S 


VAS AN 


BRIEF BECAUSE YOU REALLY 


THERANOS TO HORIZON IN CONNECTION WITH 


WHETHI 


DON'T KNOW 


WHETHI 


R THAT WIRE WAS US! 


‘R ADVERTISEMENTS RAN, AN 


-- WE 


DO KNOW THERE 


EVIDENCE RELATING TO THIS COUNT. 


WAS A WIRE 


THIS 


iD TO 


THE CONTENT OF THOSE ADS. 


D IF THEY DID, 


VHAT 


TRANSFER FROM 


WE DON'T KNOW 


BUY ADVERTISEMENTS, WE DON'T KNOW 


THEY SAID. 


VE DON'T KNOW OF ANY RELATIONSHIP BET 


VEEN MS 


SO THE 


GOVERNMENT HAS 


. HOLMES AND 


REALLY PROVED 


NOTHING WITH RESPECT TO THIS OTHER THAN THAT THERE WAS A WIRE 


TRANSFER. 


THE OTHER WITNESS WHO T! 


ESTIFIED Al 


BOUT THIS WAS MS. SPIV! 


THE CONTROLLER, WHO SAID SHE DID IN FACT SEND THIS WIRE AND 


THAT HO! 


THE 


LADIES AND GENTLEM 


RIZON WAS A MARKETING FIRM. 


E'S VIEW OF WHAT 


MoT 


IVES WERE. 


EN, IS EACH SIDI 


UNITED STATES COU 


E R-12807 


RT REPORTE 


RS 


LAST SUBSTANTIVE ISSUE I WANT TO TALK TO YOU ABOUT, 


MS. HOLMES'S 
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YOU RECALI 


T 


THAT THE 


COMMITTED CRIMES 


REASON HE 


LD 


VAS | 


ECAUSE 


SHE FOUND HERSELF, SHORTLY BEFORE 


28 


LEACH SAID TO YOU IN OPENING STATEMENT 


EMONSTRATE TO YOU THAT MS. HOLMES 


SHE RAISED MONEY FROM INVESTORS, OUT OF TIME AND OUT OF MONEY. 


AND MR. SCHENK BI 


YESTERDAY. 


I WANT TO LOOK FIRST AT THE EVIDENCE 


EGAN HIS REMARKS WITH THAT SAME THEME 


IN SOME DETAIL, AND 


THEN I WANT TO COMMENT A LITTLE FURTHER ON IT. 


FIRST, THE GOVERNMENT'S THEORY HERE IS THAT IN 2009 


MS. HOLMES RAN OUT OF MONEY, 


PRECISE DATE. 


MS. SPIVEY 


T 


THE COMPANY WAS R 


MS. SPIVEY ALSO TESTIFI 


THERANOS WAS NO LONG! 


FROM FIDELITY AND THAT T 


THE GOVERNMENT'S THI 


WALGREENS AND SAFEWAY 


THIS PERI 


[OD WHERI 


EARLY 20 


09. 


E 
WE 


DON'T KNOW THI 


ESTIFIED IT WAS SOMETIME IN EARLY 2009 THAT 


UNNING LOW ON CASH. 


ED THAT AT SOME TIME 


ER LOW ON CASH, THAT THEY SECUR 


LATER IN 2009, 


iD A LOAN 


HE COMPANY WAS FINANCIALLY STABLE. 


BORY IS THAT MS. HOLMES ENGAGED WITH 


BEGINNING IN MARCH 2010, A YEAR AFTER 


BE. THE 


BEE 


THEORY THAT MS. 


THIS. 


RT ON CASH IN 


THE 


THE AGREEMENT WIT 


HOLM 


ES WAS OUT OF MONI 


OF 2010 AND PAYM 


LATER. 


ENTS 


UNITED STATES COURT REPORTE 


UNDER THAT AGREE 


E R-12808 


MENT 


COMPANY WAS SHORT ON CASH, BECAUSE IT HAD 


EARLY PART OF 2009. 


RE'S JUST NO EVIDENCE TO SUPPORT THE GOVERNMENT'S 


EY IN CONNECTION WITH 


H WALGREENS WAS NOT SIGNED UNTIL JULY 


WEREN'T MADE UNTIL 


RS 
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15 MONTHS AFTER MR. LEACH AND 


PLE. 


THERE'S NO EVIDENCE AT ALL, NONE AT ALL, 


THERANOS'S EFFORTS TO ENT! 


AND SAFEWAY TO ANY DES 


MONEY. 


ESPERATE 


WHICH LINKS 


ER INTO PARTNERSHIPS 


WITH WALGREE 


PERATION FOR MONEY, ANY 


CONCERN ABO 


29 


FOR MONEY AND HAD 


WHAT DOES THE RECORD SHOW ABOUT THE PERIOD WHERE THOSE 


PARTNERSHIPS WE 


RE DISCUSSED? 


EXACTLY TH 


EARLY 2010 THAT 


E OPPOSITE. 


DURING THE HEIGHT OF ITS ACHIEVEMENT. 


THERANOS BEGAN TO | 


ELITEVE 


THE TECHNOLOGICAL BREAKTHRO 


ANY TEST ON ITS 


SMALL DEV 


UGH THAT IT WOUL 


THERANOS WENT OUT TO RAISE MON 


ICE AND TO ANALYZ!I 


WANTED TO BRING THAT TECHNOLOGY OUT TO THE 


TALKED TO RETATL STORES, 


D BE ABLE TO OFFER 


E ANY TEST, AND THE 


HY 
Ei 


REMEMBER THAT IT WAS IN 


THAT IT HAD ACHIEVED 


PUBLIC, AND THEY 


INCLUDING WALGREENS AND SAFEWAY, ABOUT 


THAT AND THEY DI 


ECIDED TO ENT! 


THE STORY THAT WE'VE TOLD YOU. 


THE 


STORY THAT THE 


GOVE 


PARTNERSHIPS WERE 


CREATED 


BECAUSE 


BEEN A DESPERATION FOR CAS 


YOU HAVE TO WEIGH WHICH OF THOSE MOTIVE 


PLAUSIBLE TO YOU. 


ER INTO THOSE PARTNERSHIPS. 


15 MONTHS BI 


RNMENT HAS TOLD YOU IS THAT THOS! 


THAT'S 


RFORE THERE HAD 


EEMS MORE 


NOW, IN 2013 THE GOVERNM 


REINFORCED. 


UNITED S 


TATES COURT REPORTE 
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ENT SAYS THE CONSPIRACY WAS AGAIN 


OF COURSE IT WAS ONGOING IN THE GOVERNMENT'S VIEW 
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30 


FROM 2010 TO 2013, BUT THERE WAS ADDITIONAL ACTIVITY BECAUSE 


THE GOVI 


WAS LOW ON CASH AND INVESTMENTS WERE 


BUT YOU KNOW THAT THAT THEORY ALSO 


YOU KNOW WHAT | 


ERNMENT WAS ABLI 


LSE WAS 


HAPP 


FE. TO LOCATE A POINT IN 20] 


TAKEN 


3 


IN THE 


VHEN THERANOS 


REAFTER. 


HAS NO MERIT BECAUSE 


ENING IN CONNECTION WITH THAT 


TIMEFRAME, WHICH IS THAT THERANOS WAS ABOUT TO ENTER INTO THE 


AGREEMENT WITH 


VALGREENS WHERE 


STORES THAT THERANOS AND WALG 


TESTING 


SERVICES IN 


DISCUSSING THAT SINCE 


SEPTEMBER. 


ULTIMATELY THE 


Cl 


VAS ABOUT TO BE SIGNED. 


THE ROLLOUT PLAN FOR ALL OF THE 


REENS WERE GOING TO OFFER BLOOD 


THEY HAD BEEN 


INVESTMENT CLOSES AT THE END OF 


DECEMBER 2013. 


INVESTORS SENT MONEY EARLIE 


THE GOVERNMENT SAYS ] 


ECAUS] 


E SOME 


OF THOS! 


R THAN THAT, THAT THEY WERE 


SOLICITED BECAUSE OF A 


YOU HAVEN'T HEARD 


WITNESS 


NOTHING TO YOU ABOUT WHY THOSE 


STAND. 


THE GOVE 


DESP! 


FROM ANY OF THOSE 


RNMENT HAS NO IDEA. 


ERATION FOR CASH. 


THIS 


TRANSACTIONS WERE 


INVESTORS ON THAT 


RECORD SHOWS 


ENTERI 


ED. 


AND WE KNOW THAT WITH REGARD TO THE WITNESSES THAT THEY 


DID 


BRING, WITH M 


R. EISENMAN, 


WHO INV! 


ESTED IN THAT P! 


Tr 


S 


BSTANTIAL PAYM 


ERIOD, WE KNOW FROM THE 


INVESTMENTS. 


WHAT IS THE 


THEN? 


ENT TO THERANOS AT THE 


UNITE 


ERANOS -- THAT WALGREENS HAD AGREED TO AND DID 


SAME 


R 


TIME 


STORY AS TO WHY THERANOS SOUGHT 
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EPORTE 
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VITH MR. LUCAS, AND MR. TOLBERT 


ECORD THAT 


MAKE A 


AS THOS! 


ESTMENTS 
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LOSING ARGUME 


31 


BECAUSE THEY SIGNED THAT CONTRACT WITH WALGREENS. THEY 


NEEDED TO BUILD UP THE CAPACITY TO OFFER THEIR BLOOD TESTING 


SERVICES IN 3 


,000 STORES, TO TRAIN ALL OF THE PERSONNEL, TO 


BUILD MANUFACTURING FACILITIES, TO BUILD UNITS, TO CONTINUE 


WITH RESEARCH AND DEVELOPMENT, ALL OF THOSE THINGS. THAT'S 


WHAT THAT FUND RAISING WAS ABOUT DURING THAT TIME. 


YOU DECI 


IN LIGHT OF T 


I ALSO S 


DE WHICH OF THOSE MOTIVES MAKES MORE SENSE 


HE OVERALL RECORD OFFERED IN THIS CASE. 


UGGESTED TO YOU WHEN WE WERE LOOKING AT THE ISSUE 


OF REVENUE BEFORE THAT REALLY UNDERLYING ALL OF THIS -- AND IF 


YOU THINK BACK TO MR. LEACH'S OPENING, AND EVEN MR. SCHENK'S 


REMARKS YEST! 


ANY MONEY. T 


(RDAY, IS THE NOTION THAT THERANOS WASN'T MAKING 


HERE WAS NO CASH COMING IN SO THEY HAD TO 


CONTINUALLY RECRUIT INVESTORS. 


YOU KNOW FROM THE DOCUMENT THAT I SHOWED YOU EARLIER 


THAT'S NOT TRUE. FROM INSURERS, FROM HOSPITALS, FROM OTHER 


PLACES, THERANOS WAS GETTING TENS OF MILLIONS OF DOLLARS DURING 


THIS PERIOD BECAUSE ALL OF THOSE PARTNERS BELIEVED THAT 


THERANOS WOUL 


D OFFER THESE SERVICES AND THAT THEY WOULD 


SUCCESSFUL IN 


TREATING PATIENTS. 


SO THEY WERE EAGER FOR PARTNERSHIPS WITH THERANOS AND 


THERANOS WAS TAKING A GOOD DEAL OF MONEY IN. 


NOW, I WOULD ASK YOU TO LOOK AT REALLY THE TWO STORIES 


THAT ARE TOLD 


HERE IN LIGHT OF THE DOCUMENTS THAT YOU HAVE IN 


FRONT OF YOU. 
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OUR STORY IS THAT MS. HOLMES WAS VERY DEVOTED TO HER 


MISSION, AND THAT 


THERANOS, SELI 


THAT, LADIES AND GENTLEMEN, IS UNDISPUTED. 


SHE FOUNDED THIS COMPANY UNTIL THE 


COLI 


SHI 


1 ANY STOCK. 


AAPSED, SHE DID NOT SELL A SINGLE SHARE OF STOCK 


E DID NOT, IN CONNECTION WITH HER WORK AT 


FROM THE TIME 


TIME THAT THIS COMPANY 


DESPITE 


REPEATED OPPORTUNITIES, ONE AFTER ANOTHER, TO SELL THAT STOCK. 


WHAT IS THE GOVERNMENT'S T 


STOCK? 


I THINK WE HI 


THE EVIDENCE IN T 


BARD FOR THE 


FIRST TIME YEST! 


HELD A FORM OF STOCK THAT SH 


EF, WOULD LOSE 


COMPANY IF SHE SOLD STOCK. 


THERE'S NO EVID! 


ENCE IN THE 


WITNESS TESTIFIED LIKE THAT. 


THI 


RECORD TO THAT EFFECT. 


CONTROL OVER THE 


HEORY AS TO WHY SHE DID NOT SELL 


ERDAY, BUT NOT IN 


HE CASE, A THEORY, WHICH WAS THAT MS. HOLMES 


NO 


iRE'S NO INDICATION TO YOU THAT 


THAT'S, THAT THAT'S CORRECT, AND THERE'S CERTAINLY NO 


INDICATION THAT SH 


LOSING CONTROL OF 


JUST NO EVID! 


THI 


ENCE 


E COMPANY. 


THAT THAT'S A MOTIVE 


IN THE 


E COULDN'T HAVE SOLD TENS OF MILLIONS OF 


DOLLARS OF STOCK WHILE LOSING CONTROL OF THE COMPANY -- WITHOUT 


CASE. 


AND YOU SHOULD CONSIDER, YOU SHOULD CONSIDER THE FACT THAT 


THAT MOTIVE 


IS ARTICULATED FOR THE 


FIRST TIME IN THE 


GOVERNMENT'S SUMMATION AS TO THE GOVERNMENT'S 


WITH RESPECT TO ARTICULATING A MOTIVE 


UNI 


FOR THES! 


PERSUASIVENESS 


FE CRIMES. 


TED STATES COURT R 


E R-12812 


EPORTE 


RS 


NOW, I HAVE TALKED TO YOU FOR HOURS, AND I'M SURE YOU'RE 


2:25 


225 


125 


v2.5 


725 


25 


£26 


2:26 


2:26 


2:26 


2:26 


2:26 


2:26 


26 


226 


£26 


2:26 


2:26 


2:26 


2:27 


27. 


v27 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 282 of 300 


Case 5:18-cr-00258 
CLOSING ARGUME 


READY TO BE 


58-EJD_ Document 1302 Filed 01/18/22 Page 123 of 244 
NT BY MR. DOWNEY (RES.) 92 


ANOTHER WEEK OF TRIAL. 


BUT I 


SOME CONCE 


AS YOU UND! 


33 


RID OF ME, AND PROBABLY VERY FATIGUED AT THE END OF 


WANT TO SPEND ANOTHER MINUTE TALKING TO YOU ABOUT 


PTS THAT I THINK 


VILL BE IMPORTANT AND HELPFUL TO YOU 


ERTAKE YOUR DELIBERATIONS IN THIS CASE. 


THE FIRST CONCEPT I WANT TO TALK TO YOU ABOUT IS THE 


CONCEPT OF 


UNANIMITY. 


WE TALKED ABOUT REASONABLE DOUBT YESTERDAY, AND I WANT YOU 


TO BEAR THAT IN MIND. 


BUT MOST THINGS THAT WE DO IN THIS COUNTRY, IMPORTANT 


THINGS THAT WE DECIDE IN THE INSTITUTIONS THAT WE HAVE, WE DO 


THOSE BY MAJORITY VOTE, AND WE ACCEPT THAT. 


DECIDES CASES FIVE TO FOUR. 


LEGISLATION BY ONE VOTE 


SOME 


CONGRESS 


TIMES. 


THIS COUNTRY WAS CHANGED BY 


BUT YOU ARE IN A 


ONE VOTE. 


THE HEALTH CARE 


THE 


SUPREME COURT 


PASSES OR DOESN'T PASS 


SYSTEM IN 


THAT HAPPENS. 


DIFFERENT INSTITUTION HERE. 


YOU ARE IN 


‘RSUADED BEYOND A REASONABLE 


iL EMENT OF 


AN INSTITUTION WHERE, FOR MS. HOLMES TO BE 


CONVICTED OF A 


THAT OFFENSE. 


DOUBT THAT SHE 


FELONY OFFENSE, EVERY ONE OF YOU, EVERY ONE OF YOU HAS TO BE 


COMMITTED EVERY 


YOU'VE TAKEN THE OATH TO UPHOLD THAT DUTY, AND YOU'VE BEEN 


AN INCREDI 


WILL UPHOL 


WITH OTHERS. 


BLY ATTENTIVE JURY, AND I KNOW THAT EVERY ONE OF YOU 


D THAT DUTY FOR YOURSELF AND IN YOUR DELIBERATIONS 


AND I WOULD SAY TO YOU, AFTER ALL OF THE EVIDENCE THAT I 


UNITED STAT! 


ES COURT R 
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HAVE DISCUSSED, AFTER ALL OF THE EVIDENCE THAT MR. SCHENK HAS 


DISCUSSED WITH YOU 


WITH YOU, AS IS AP 


THAT EVIDENCE AND 


HAS TOLD YOU IN TH 


, WITH ALL OF WHAT MR. 


PROPRIATE, 


YOU CAI 


IS CASE. 


YOU KNOW WHAT MS. HOLMES DID IN HER 


SHE LEFT SCHOOL. 


LIFE. 


BOSTIC WILL 


SHE GAVE UP A COLLEGE E 


WOULD GIVE THEIR R 


DISCUSS 


THAT YOU CAN LOOK THROUGH ALL OF 


LOOK TO THE NARRATIVE THAT EACH SIDE 


YOU KNOW THAT 


DUCATION THAT PEOPLE 


IGHT ARM FOR. 


GAVE UP HER FRIEND 


HER FAMILY. 


WHY? 


SHE GAVE UP HER YOUTH. 


SHE 


S. SHE GAVE UP HER CLOSE RELATIONSHIP WITH 


BECAUSE E BELIEVED SHE WAS BUILDING A TECHNOLOGY THAT 


WOULD CHANGE : WORLD. 


WHAT IS E GOVERNMENT'S STORY? 


THE 


GOVERNMEN' 


DAY, EVERY DAY FRO 


CRIME. SHE WAS 


BEGAN ROBBING PATI 


AND THEN YOU 


ONE DAY IN MAI 


AND YOU HEARD ABOU 


RO] 


T'S STORY IS THAT |] 


THAT'S OUR STORY. 


EGINNING IN 2010 EVERY 


M 2010 TO 2016, SHE 


KNEW SHE WAS COMMITTING A 


BBING INVESTORS AN 


ENTS. 


KNOW WHAT HAPPENED? 


THAT SHE 


RCH OF 2016 DR. DAS WALKED INTO HI 


-- IN 2013 


SHE 


ER OFFICE. 


T THAT. DR. DAS SAID TO HER, I THINK THAT 


THERE ARE 60,000 RESULTS GENERATED ON YOUR PROPRIETARY DEVICE 


THAT WE HAVE TO VO 


THAT'S A TOUG 


BUILDING A TECHNOL 


ID. 


H THING TO HEAR WHEN YOU'VE 


OGY. YOU KNOW THAT 


SPENT 11 YE 
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GOVERNMENT'S NARRATIVE WHO THIS 


35 


VOMAN 


COMMITTED. 


WE HEAI 


ENT'S VIEW, SH 


KNOW THAT WHEN SH 


MUST HAV! 


THOUGHT THAT THE! 


THE ROCKS 


OF THIS COMPANY, 


I HAVE TO REACT 


APPROPRIATELY. 


YOU DON' 


T NEED TO KNOW WHAT AN ASSAY IS. 


TO KNOW WHAT CLIA IS. 


YOU DON'T NE 


YOU KNOW FROM YOUR OWN EXPERIENCE AND FROM YOUR OWN COMMON 


SENSE HOW TO 


EVALUATE PEOPLE'S INTENT. 


AND YOU KNOW THAT AT 


THE FIRST SIGN OF TROUBLE, CROOKS CASH OUT, CRIMINALS COVER UP, 


AND RATS LEAVE A FLE! 


A SINGLE 


FOR SIX YI 


SELL A SINGLE S 


YOU KNOW WHAT? 


THIS. 


EING SHIP. 


SHE DIDN'T DO ANY OF THOSE. 


DID SHE 


COVER UP? 


NONE. 


WHAT DID SHE TELL DR. DAS? 


TURN OVER EVERY ROCK, EVERY ROCK, 


DID SHE 


ERNMENT SAYS WAS HIDD! 


CASH OUT? 


YOU KNOW THAT ALREADY. 


UNDER WHICH THE 


EN A THOUSAND CRIMES. 


SHE DIDN'T SELL 


SHARE OF STOCK EVEN THOUGH SHE HAD THAT OPPORTUNITY 


BARS AND FOR TWO MORE YEARS THEREAFTER. 


AND DID 


SHE LEAVE IN 


HARE OF STOCK. 


SHE 


DID NOT 


NOT A SINGLE ONE. 


THE 


THEY CAN DO A ] 


DR. BONANNI CAN RUN THIS. 


ETT! 


FACE OF THAT CRITICISM AND SAY, 


SOMEBODY CAN RUN 


ER JOB THAN I CAN. LET ME 


JUST TAKE 


MY MONEY AND I'LL GET OUT. 
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NO. SHE STAYED. 


WHY? BECAUSE SHE BELIEVED IN THIS TECHNOLOGY. SHE STAYED 


THE WHOLE TIME, AND SHE WENT DOWN WITH THAT SHIP WHEN IT WENT 


LADIES AND GENTLEMEN, THAT IS WHO THIS WOMAN IS, AND I AM 


ASKING YOU TO ACQUIT HER ON ALL COUNTS IN THE INDICTMENT, AND 


YOU DON'T NEED MORE FROM ME TO KNOW WHAT HER INTENT WAS. 


THANK YOU, LADIES AND GENTLEMEN. 


THE COURT: THANK YOU, COUNSEL. 


ES THE GOVE ENT HAVE A REBUTTAL? 


MR. BOSTIC: YES, YOUR HONOR. 


THE COURT: WOULD YOU LIKE A BREAK BEFORE WE 


THE REBUTTAL? 


MR. BOSTIC: JUST A BRIEF ONE, YOUR HONOR. 


THE COURT: LET'S DO THAT. LET'S TAKE ABOUT 


15 MINUTES. LADIES AND GENTLEMEN, LET'S TAKE ABOUT 15 MINUTES, 


AND THEN WE'LL COME BACK. 


THE CLERK: COURT IS IN RECESS. 


ECESS FROM 12:31 P.M. UNTIL 12:51 P.M.) 


URY IN AT 12:51 P.M.) 
THE COURT: ALL RIGHT. THANK YOU. PLEASE BE 
SEATED. 


WE'RE BACK ON THE RECORD. MS. HOLMES IS PRESENT. OUR 


RESENT. THANK YOU. 


. BOSTIC, YOU HAVE A REBUTTAL? 
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YES, YOUR HONOR. 


THI 


COURT: 


PLEASE PROCEED. 


37 


THANK YOU. 


THANK YOU. 


(MR. BOSTIC GAVE HIS REBUTTAL CLOSING ARGUMENT ON BEHALF 


MR. 


OF THE GOVERNMENT. ) 


BOSTIC: 


ERS OF THE 


JURY, GOOD AFTERNOON. 


OVER T 


HE COURSE OF THIS 


TRIAL YOU'VE HEARD THE STORY OF 


TWO DIFFERENT VERSION OF THI 


THE FI 


RST VERSION OF T 


E COMPANY CALLED 


"THERANOS." 


HAT COM 


PANY IN APPROXIMATELY 2013 


HAD INVENTED AND PERFECTED A NEW BLOO 


D TESTING TECHNOLOGY. 


asa 


WAS A NEW DEVICE THAT COULD RUN ANY |] 


FROM A FINGERSTICK. 


BEFORE. 


EVEN BETTER, IT COULD P 


LOOD 


TEST ON A TINY SAMPLE 


TESTS, 


REPLACING LARGER DEVI 


IT WAS UNLIKE ANYTHING THAT HAD COME 


ERFORM THE FULL RANGE OF BLOOD 


CES. 


IT WAS FAR SMALLI 


ER THAN 


CONVENTIONAL ANALYZERS, AND THAT 


MEANT IT COULD BE USED ANYWHERE. 


THE TECHNOLOGY 


IN THIS DEVI 


CE 


HAD BI 


‘EN VALIDATED AND 


ENDORSED BY MAJOR PHARMACEUTICAL COMPANIES AND ACADEMIC 


INSTITUTIONS. 


THE MOST POWERFUL AND WELL 


EQUIPPED MILITARY FORC 


WORLD WAS EVEN USING THIS DEVICE, AN 


AND IT WAS SAVING THE 


LIVES 


THIS COMPANY HAD SIGNIFICANT REVENUES FROM EARLY ON, 


MAY BE UNUSUAL FOR A COMPANY AT THAT STAGE 


OF SOLDIERS ON T 


D USING THIS TECHNOI 


| BATTLEFIE 


WHICH 


BUT IT WAS VERY 


PROMISING AND IT WAS ON THE VERGE OF GOING NATIONAL AND 


UNIT! 


ED STATI 


ES COURT R 
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IT NEVER 


EXIST 


ED. 


IT EXISTED ONLY IN T 


AND HER COCONSPIRATOR, SUNNY BALWANT. 


WRITTEN MATERIALS THAT SH 


INVESTORS AND TO OTHERS O 


AND IT EXISTED IN THE MINDS OF T 


HER, 


oral 


EF AND HER COCONSPIRATOR PROVIDED TO 


238 


ENERATING HUNDREDS OF MILLIONS, IF NOT BILLIONS, OF DOLLARS. 


ERSION OF THERANOS I JUST DESCRIBED WAS NEVER REAL. 


HE WORDS OF THE DEFENDANT, MS. HOLMES, 


IT EXISTED IN THE 


UTSIDE OF THE 


COMPANY. 


HE PEOPLE WHO BELIEVED 


VHO BELIEVED THE CLAIMS THAT SHE WAS MAKING ABOUT WHAT THE 


COMPANY HAD DONE, WHAT THE COMPANY WAS DOING, AND WHAT IT HAD 


ACCOMPLISHED. 


AND THOSE PEOPLE WERE, OF COURSE, THE 


HO THEN WENT ON TO RELY ON THOSE REPRESENTATIONS AND 


THEIR HEALTH. 


E COMPANY WITH THEIR MONEY O 


INVESTORS 


ENTRUST 


R, OF COURSE, WITH THE 


PATIENTS 


O ENTRUSTED THE COMPANY TO TELL THEM WHAT WAS HAPPENING WITH 


THE REAL VERSION OF THERANOS WHERE THE DEFENDANT WENT TO 


WORK EVERY DAY WAS DRAMATICALLY DIFFER 


THAT SHE WAS PAINTING FOR OTHERS. 


NOW, THE DEF! 


DURING ITS CLOSING ARGUMENT THAT THERE 


ENSE HAS 


ENT FROM THE 


WERE MANY PEOPLE 


ROSY PICTURE 


EMPHASIZED THROUGHOUT TRIAL AND 


THERANOS WHO WERE WORKING 


TO DEVELOP THAT T! 


HARD TO MAKE THE TECHNOLOGY WORK AND 


FOR THE MOST PART, T 


NOT CLEAR THAT THE ACHIEV! 


ECHNOLOGY AN 


D THAT THEY HAD SOME 


HERE'S NO DISAGREEMENT THERE. 


SUCCESSES. 


LTS 


WERE THE MIRACULOUS BREAKTHROUGHS THAT THE 


EMENTS THAT TOOK P.: 


ACE 


AT THERANOS 


DEFENSE DESCRIBES. 
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BUT 


WHO WORKED HARD TO TRY TO MAKE THAT T 


THE DISEASE THAT 


39 


I'M NOT HERE TO CRITICIZE THE EFFORTS OF THE EMPLOYEES 


ECHNOLOGY WORK. 


PLAGUED THERANOS WASN'T A LACK OF EFFORT, 


IT WAS A LACK OF HONESTY, AND IT WASN'T AT THE BOTTOM OF THE 


GROUND LEVEL OF THE COMPANY, IT WAS AT THE 


HAS SHOWN. 


THE REASON WE'RE 


HERE STEMS BACK TO TH 


TOP AS THE 


EVIDENCE 


E WAY THAT THERANOS 


AND ITS WORK WERE DESCRIBED BY ITS CEO, THE DEFENDANT, AND THE 


FOUNDER OF THE COMPANY. 


NOT, FOR THE MOST PART, THE EFFORTS THAT WERE TAKING PLACE 


AT THE COMPANY BY THE SCIENTISTS, ENGINEERS, AND OTHERS. 


SO WHAT WAS THE 


DARKER TRUTH AT TH 


ERANOS? 


WELL, FOR ONE THING, THE EVIDENCE AT TRIAL HAS AMPLY 


DEMONSTRATED THAT THERE WERE VERY SERIOUS PROBI 


THERANOS'S TECHNOLOGY 


MS. HOL 


QUOTE, THERE WERE 


WELL, AS YO 


ERSTATEMENT. 


HE ALSO SAID 


SOME OF THE 


HINDSIGHT WERE NOT PERFORMING AS WELL AS EX 


WELL, THAT WAS R 


AND THE EVIDENCE 


TESTS THAT TH! 


EMS WITH 


RANOS OFFERED I 


MES'S LAWYER SAID IN HIS OPENING STATEMENT THAT, 


PROBLEMS WITH THERANOS'S CLINICAL LABORATORY. 


SAW, THAT TURNED OUT TO BE QUITE THE 


PECTED. 


FALLY ANOTHER UN 


DE 


RSTAT 


EMENT, 


SHOWED THAT IT 


FACT, TO SEE 


THOSE PROBLEMS. 


DIDN'T TAKE HINDSIGHT, 


THOSE P 


RO 


WASN'T IT? 


IN 


BLEMS WERE APPARENT WHEN 


THEY WERE TAKING PLACE, AND THE COMPANY WENT ON OFFERING 


UNIT 
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EBUTTAL CLOSI 


40 


UNRELIABLE AND INACCURATE BLOOD TESTS DESPITE THAT EVIDENCE. 


LET'S TALK ABOUT SOME OF THI 


YOU THAT THERE WERE SERIOUS PROBL! 


TECHNOLOGY. 


THINGS THAT YO 


U SAW THAT SHOW 


EMS WITH THE THERANOS 


FIRST, DO YOU REMEMBER TESTIMONY ABOUT HOW MANY THERANOS 


ANALYZERS IT TOOK AT 


SAMPLE? 


THE TIME OF LAUNCH TO RUN A SINGLE PATIENT 


YOU MIGHT RECALL THAT WHEN THERANOS FIRST STARTED OFFERING 


BLOOD TESTING SERVICES TO THE PUBLIC, T 


SINGLE EDISON ANALYZ] 


IT NEEDED TO GROUP T 


THREE RUN THE SAME T! 


HERANOS DIDN'T TRUST A 


ER TO RUN A 


BLOOD T 


EST SAMPLI 


HOSE ANALYZERS IN G 


E ON ITS OWN. 


ROUPS OF THREE, HAVE ALL 


EST, AND THEN THEY HAD A PRACTICE OF 


COMBINING WHAT TURNED OUT TO BE SIX RESULTS, REMOVING TWO 


OUTLIERS IF THEY DIDN'T LIKE THAT DATA, AND THEN AVERAGING THE 


OTHER FOUR. 


YOU'LL RECALL THE FACT THAT IT TOOK THREE 


EVERY TEST MEANT THAT WHI 


EN A PATI! 


ENT CAME IN AND 


DEVICES TO RUN 


NEEDED MORE 


THAN ONE ASSAY RUN, IT WOULD TAKE A FLEET OF EDISONS TO 


ACTUALLY PERFORM THAT TESTING. 


SO YOU HEARD THE TI! 


ESTIMONY OF ERIKA CHEUNG, 


WHO ACTUALLY 


RAN THESE SAMPLES, THAT IF SOMEONE CAME IN AND, SAY, NEEDED 


THREE ASSAYS RUN ON EDISON, THRE 


E 


DIFFER! 


ENT KINDS OF BLOOD 


TESTS, PLUS A CBC AND A GENERAL CHEMISTRY, FOR EXAMPLE, IT 


WOULD TAKE I THINK 11 DEVICES SHE 


TESTIFIED TO TO PERFORM TH 


TESTING ON THAT ONE PATIENT SAMPLE. 


UNI 
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AND SO AS SHE DESCRIBED, THE SAMPLE WOULD COME DOWN TO THE 


LAB AND THEN TEAMS OF TECHS WOULD SPRING INTO ACTION, AND THEY 


WOULD DIVI 


DE THE 


FLEET OF DEVICES THAT 


THAT SING! 


EY WOULD GO TO THIS 


VAS NEC] 


E PATIENT SAMPLE. 


SAMPLE UP, AND THEN TH 


ESSARY TO 


RUN THAT SIMPLE TEST ON 


CONTRAST THAT WITH WHAT YOU KNOW MS. HOLMES WAS SAYING TO 


THE PUBLIC, 


THE CAPABILITIES OF THAT DEVICE. 


TO INVESTORS, TO JOURNALISTS, AND TO OTHERS ABOUT 


YOU KNOW THAT SHE WAS PRESENTING THIS AS A DEVICE THAT ON 


ITS OWN COULD RUN ANY COMBINATION OF TESTS, COULD DO IT ALL AT 


ONCE FROM A SINGLE SAMPLE. 


HOW DIFE 


YO 


BRENT THE 


EXPERIENCE 


RKING WITH THE 


LSO RECALL THAT EI 


REALITY WAS FROM HOW SHE WAS PRE 


THERANOS 


THE THIRD PARTY ANALYZERS AT T. 


OF AUTOMAT 


ION INVOLVED IN THOSE 


IKA CHEUNG WHO, AGAIN, HAD 


HERANOS, TALKED ABOUT THE 


ENTING 


EDISON ANALYZERS AND ALSO 


LEVEL 


TWO DIFFERENT KINDS OF DEVICES, 


AND SHE TALKED ABOUT ALL OF THE MANUAL STEPS THAT WERE REQUIRED 


TO USE 


1 EDISON ANALYZI 


SHE 


LKED ABOUT THE 


OTHER STEPS T 


THE SAMPLE 


HAD TO BE DONE OUTSIDE OF THE 


WAS 


SHE TOLD YOU THAT THE THI 


HIGHER LEVE] 


AGAIN, CONTRAST THAT WITH W. 


EVEN READY TO BE 


PROCESSED ON THE 


iD FOR DILUTION OF SAMPLES AND 


MACHINE BEFORE, 


ANALYZER. 


RD PARTY DEVICES ACTUALLY HAD A 
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R AGAIN, WHICH WAS THAT THE THERANOS ANALYZER HAD A SUPERIOR 


LEV] 


TECI 


EL OF AUTOMATION, AND THAT THAT WAS A BIG PART OF THE 


WHY 


HNOLOGICAL BREAKTHROUGH, THAT THAT WAS ONE OF THE REASONS 


THE DEVICE WAS ABLE TO ACHIEVE SUCH SUPERIOR ACCURACY. 


YOU KNOW FROM THE TESTIMONY OF THE SECOND WITNESS IN THE 


CASE, ERIKA CHEUNG, THAT THAT WAS ALSO FALSE. 


YOU ALSO SAW EVIDENCE AND HEARD TESTIMONY ABOUT QUALITY 


CONTROL PROBLEMS WITH THE THERANOS ANALYZERS DURING TRIAL. 


AND YOU'LL RECALL THAT QUALITY CONTROL WAS A STEP THAT HAD 


TO BE TAKEN IN THE LAB TO CONFIRM THAT AN ANALYZER WAS WORKING 


BEFORE IT COULD BE USED FOR PATIENT TESTING, AND HOW IT WORKED 


WAS 


A KNOWN SAMPLE WOULD BE TESTED ON THE ANALYZER, AND IT WAS 


REQUIRED TO RETURN THE RIGHT RESULT, THE RESULT THAT WAS KNOWN 


TO BE CORRECT, IN ORDER FOR IT TO BE USED ON PATIENT SAMPLES 


WHE 


RE THE RESULT WOULD BE UNKNOWN. 


YOU'VE HEARD AMPLE TESTIMONY THAT THE THERANOS ANALYZERS 


PERFORMED VERY POORLY WHEN IT CAME TO THIS OC STEP. 


THERANOS OF RUNNING EACH ASSAY SIX TIMES ESSENTIALLY AND TH 


WE TALKED A COUPLE MINUTES AGO ABOUT THE PRACTICE AT 


DISCARDING TWO OUTLIERS. 


YOU 


WE'LL SEE THAT IN THIS EMAIL. THIS IS EXHIBIT 1287. 


"LL RECALL THAT ON THIS OCCASION A COUPLE OF MONTHS AFTER 


THERANOS HAD LAUNCHED ITS TESTING SERVICES, MS. CHEUNG SENT AN 


EMAIL TO THIS NORMANDY 911 EMATL ADDRESS. THIS WAS THE EMATL 


ADDRESS THAT EXISTED TO HANDLE THE PROBLEMS IN THE NORMANDY 
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LAB, THE PROBLEMS WITH THERANOS TECHNOLOGY THAT YOU HEARD CAME 


UP FREQUENTLY 


MS. CHEUNG TESTIFIED THAT IN 


THIS CASE BOTH QC CONTROLS 


THAT SHE WAS RUNNING AT THIS TIME HAD FAILED; THAT SHE HAD RUN 


QC CONTROLS USING UNOPENED REAGENTS AND A NEW PACKAGE OF 


CARTRIDGES, BUT THOSE 


MS. HOLM 


ES WAS INFORM 


TOLD HER ON T 


TO HER, 


MS. HOLM 


D OF THIS PROBLEM. 


HAD FAILED AS WELL. 


SUNNY BALWANT 


HAT SAME DAY ABOUT WHAT WAS HAPPENING AND REPORTED 


"THIS IS BEYOND UNACCEPTABLE PERFORMANCE." 


ES THEN GOT INVOLVED 


AND RESPONDED, "DO WE HAVE 


ENOUGH SAMPLE 


THIS SHOWS MS. HOLM 


TO RUN THIS ONE ON TRADITIONAL 


ES'S KNOWLEDGE 


METHODS?" 


EVEN RELATIVELY EARLY IN 


THE COMMERCIAL LAUNCH OF THE THERANOS TESTING THAT THE 


TRADITIONAL MI 


ETHODS, THE NON-THERANOS TECHNOLOGY, WAS A MORE 


RELIABLE 


VHEN THE 


ETHOD THAN THE THERANOS SPECIFIC DEVICES. 


THERANOS SPECIFIC METHOD FAILED, WHEN QC COULD 


NOT BE PASSED 


, AS WAS FREQUENTLY THE CASE, MS. HOLMES ASKED, 


CAN WE GO BACK TO THE SAFE STANDAI 


RD? CAN WE GO BACK TO THE 


RELIABLE DEVICES THAT WE ALSO HAVE? 


ULTIMATELY THIS SITUATION WAS RESOLVED, 


AND I SHOULD PUT 


RESOLVED IN QUOTES, BECAUSE YOU SEE THAT THE ANSWER, AS 


MS. HOLMES WAS TOLD, WAS THAT "TWO OUTLIERS HAD TO BE MANUALLY 


REMOVED IN ORDER TO PASS QC." 


SO YOU RI 


ECALL MS. CHEUNG'S T! 


TESTIMONY ABO 


ESTIMONY AND DR. ROSENDORFE'S 


UT THIS PRACTICE WHE 


RE MULTIPLE TEST RESULTS WOULD 


UNITED STATES COU 


E R-12823 


RT REPORTERS 
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BE GENERATED AND THE COMPANY WOULD SIMPLY IGNORE RESULTS THAT 


CAUSED THE DEVICE NOT TO PASS OC. 


ANALYZERS. 


PROC] 


THE 


THIS APPROACH YOU HEARD WAS NOT TAKEN WITH THE COMMERCIAI 


DATA IN ORDER TO APPEAR 


HEARD THAT FROM MS. CHEUNG. 


THE NON-THERANOS ANALYZERS DID NOT NEED TO USE THIS 


ESS. THEY DIDN'T NEED TO RELY ON THE PROCESS OF DISCARDING 


MORE RELIABLE THAN THEY WERE. YOU 


HIGH QUALITY CONTROL FAILURE RATES WERE A PERVASIVE 


PROBLEM AT THERANOS AS YOU'VE HEARD. BOTH MS. CHEUNG AND 


DR. ROSENDORFF TESTIFIED ABOUT THE OVERALL RATES OF QUALITY 


CONTROL FAILURE, AND YOU HEARD FROM THEM THAT, FOR EXAMPLE, IN 


THE MONTH OF MARCH 2014, APPROXIMATELY 26 PERCENT OF EDISON 


QUALITY CONTROL RUNS FAILED. 


SE] 


ATTENTION TO THE COLUMN FOR 


MORE 


AND IF YOU LOOK AT THIS ON AN ASSAY BY ASSAY BASIS, YOU 


THAT IN SOME CASES IT'S 


THAN 50 PERCENT OF THE 


THAT MONTH. 


MONTH FOR THE! 


THE PERFORMANCE OF THESE MAC 


MUCH WORSE. I'LL DRAW YOUR 


THE TT3 TEST, WHICH INDICATES THAT 


QUALITY CONTROL RUNS FAILED DURING 


YOU HEARD TESTIMONY THAT MARCH WAS NOT AN ESPECIALLY BAD 


RANOS, THAT THIS WAS TYPICAL. THIS WAS TYPICAL OF 


HINES. 


THINK ABOUT WHAT THAT MEANS. IF HALF OF THE QUALITY 


CONTROL SAMPLES RUN ON THIS 


WHAT THAT MEANS FOR THE PATI 


DEVICE WERE FAILING, THINK ABOUT 


ENT SAMPLES THAT WERE BEING RUN. 


IF A TEST OR A DEVICE IS ONLY ACCURATE HALF OF THE TIME, 
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HOW CAN ANYONE, REGARDLESS OF THEIR LEVEL OF EXPERTISE OR 


EDUCATION, HOW CAN ANYONE BE COMFORTABLE 


CLINICAL SETTING AND TRUSTING PATIENT CARE 


DEVICE? 


USING THAT IN THE 


TO THAT KIND OF 


YOU ALSO SAW THAT THERE WAS AN INSTANCE WHERE THE THERANOS 


ANALYZER WAS COMPARED TO PREDICATE NON-THERANOS ANALYZERS IN 


THE CONTEXT OF PROFICIENCY TESTING SAMPLES. 


AND YOU'LL RECALL THAT YOU SAW THIS DATA YESTERDAY SHOWING 


THAT FOR TPSA, FOR EXAMPLE, THE PREDICATE DEVICE, THE 


NON-THERANOS DEVICE, RELIABLY RETURNED THE 


SAME DEVICE -- OR 


THE SAME RESULT, EXCUSE ME, TWICE IN A ROW WHEN THE SAME SAMPLE 


WAS RERUN. 


IT CAME NOWHERE CLOSE TO THAT SAMI 


THIS WAS A HUGE RED FLAG AS |] 


PEOPLE AT THERANOS. 


IT WAS DISMISSED BY SOM 


HEN THE SAME THING WAS ATTEMPTED ON THE THERANOS DEVICE, 


FE KIND OF CONSISTENCY. 


ECOGNIZED BY THE TECHNICAL 


EF AT THE TIME AS BEING INCONSISTENT 


WITH THE ALTERNATIVE ASSESSMENT AND PROFICIENCY PROTOCOLS THAT 


THE COMPANY HAD AT THAT TIME OR WAS WORKING ON DEVELOPING. 


BUT YOU HEARD FROM DR. ROSENDOREF'F THAT HE STILL VIEWED 


THIS AS A VALID AND A USEFUL SPOT-CHECK OF THE RELIABILITY OF 


THE THERANOS SYSTEMS, AND THE THERANOS SYSTEMS FAILED THIS 


SPOT-CHECK ABYSMALLY. 


YOU ALSO HEARD AND SAW 


EVIDENCE 


THAT THE PROBLEMS WITH 


THERANOS'S TECHNOLOGY WEREN'T JUST LIMITED TO THE EDISON. 
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SO, FOR EXAMPLE, DR. ROSENDORFF REVIEWED EVIDENCE 


REGARDING A STUDY THAT WAS CONDUCTED AT THERANOS, AND HE 


TESTIFIED THAT WHEN LOOKING AT THE VARIATIONS OBSERVED IN THAT 


STUDY, THE 


VARIATION COMPARING VENOUS TO FINGERSTICK WAS MUCH 


MORE PRONOUNCED WHEN FINGERSTICK SAMPLES WERE ASSAYED. 


AND YOU'LL RECALL THAT FINGERSTICK WAS THE TYPE OF SAMPLE 


THAT THERANOS RAN ON ITS MODIFIED THIRD PARTY DEVICES ALSO. 


HE WAS THEN ASKED THE QUESTION, DOES THAT MEAN THAT USING 


HERANOS APPROACH ON THESE DEVICES ACTUALLY MADE THE 


EREFORM WORSE THAN THEY DID IN THEIR UNMODIFIED FORM? 


HIS ANSWER WAS, YES, IT INCREASED THE DIFFERENCES IN 


RESULTS BETWEEN INSTRUMENTS. 


SO NOT ONLY HAD THERANOS BUILT ITS OWN ANALYZER THAT WAS 


NOT UP TO PAR AND WAS NOT WORKING WELL, BUT THE CHANGES THAT 


THE COMPANY HAD MADE TO THIRD PARTY DEVICES THAT IT HAD 


PURCHASED DECREASED THE ACCURACY AND RELIABILITY OF THOSE THIRD 


PARTY DEVICES. 


NOW, 


THERE WAS SOME DISCUSSION DURING THE DEFENSE'S 


CLOSING ABOUT STATISTICS IN THIS CASE AND WHETHER YOU NEED TO 


SEE FAILURI 


E RATES ACROSS A PATIENT POPULATION TO UNDERSTAND 


THAT THESE 


DEVICES WERE OR WERE NOT WORKING. 


BASED 


ON THIS EVIDENCE, THE EVIDENCE AVAILABLE AT THE TIM 


AT THERANOS, YOU KNOW THAT THESE PROBLEMS WERE OBVIOUS AND THAT 


THEY WERE SERIOUS. 


YOU ALSO HEARD TESTIMONY ABOUT THE DIFFICULTY IN 
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WHEN DR. ROSENDORFF 


TALKED ABOUT HOW AN INACCURATE PATIENT 


IT CAN BE DIFFICULT 


YOU NEED TO HAVE OTHER INFORMATION TO COMPARE THE 


RESULT TO, WH 


PATIENT IS 


LAB. 


TO. 


YOU NEED TO HAVE SOM! 


ETHER IT'S CLINICAL INFORMATION ABOUT HOW A 


PRESENTING OR CONTEMPORANEOUS RESULTS FROM ANOTHER 


ETHING ELSE TO HOLD THOSE RESULTS UP 


SO THE KIND OF STATISTICAL ANALYSIS THAT THE DEFENSE IS 


SAYING YOU NE 


ANALYSIS WOUL 


ED, FOR ONE THI] 


D EVEN BE POSS 


IBLE. 


BUT MORE IMPORTANTLY, YOU DON'T NEED IT. 


IT TO REACH T 


AS WELL AS TH 


EVERYONE IN THE 


HE CONCLUSION THAT THESE 


[ING, IT'S NOT CLEAR THAT THAT 


YOU DON'T NEED 


DEVICES WERE NOT WORKING 


EY SHOULD HAVE 


COMPANY, 


MR. DOWNEY ALSO TALKE 


LURE IN THIS CASE, AN 


DENCE, WHICH WAS EXAM 


D HE 


EEN, THAT IT 


D ABOUT THE NATU. 


HIGHLIGHTED ONE 


VAS OBVIOUS TO 


INCLUDING MS. HOLMES. 


RE OF THE EVIDENCE OF 


CATEGORY OF THAT 


iTURNED AN INACCURATE RESULT. 


BUT THAT 


THAT'S ONLY PART OF THE EVIDENCE S 


NOT WORKING. 


YOU SHOUL 


OF THE 


EVIDENCE 


IS ONLY PART OF THE 


PLES OF INSTANCES 


HERE THE DEVICE 


EVIDENCE IN THIS CASE. 


HOWING THAT THE ANALYZER WAS 


QUALITY CONTROL 


NOT FOCUS SOLELY ON THAT, ESPECIALLY IN LIGHT 


THAT SHOWED MUCH HIGHER FAILURE RATES FOR 


UNITED STAT 


FOR THE THERANOS ANALYZER VERSUS THE 


‘ES COURT R 


E R-12827 


EPORTE 


RS 


1:08 


1:08 


1:08 


1:08 


1:08 


1308 


1:09 


1:09 


13.09) 


1:09 


1309) 


1:09 


1:09 


1:09 


1:09 


1:09 


1:09 


13.09) 


1:09 


1:09 


13:09) 


13:09 


1:09 


1:10 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-45, Page 297 of 300 


Case 5:18-cr-00258-EJD 
REBUTTAL CLOSING 


NON-THE 


AR 


FINALLY, JUST TO CLI 


MR. DOWNEY A COUPLI 


EF OF TIMES RI 


EAR UP THE R 


Document 1302 Filed 01/18/22 Page 138 of 244 
GUMENT BY MR. BOSTIC 92 


RANOS TECHNOLOGY ALSO AT THE COMPANY. 


48 


ECORD ON THAT TOPIC, 


EFERENCED DR. ROSENDORFF'S 


TESTIMONY COMPARING FATLURE RATES OR ERROR RATES AT THERANOS TO 


I THINK HE HAD SEEN THE SAME NUMBER A 


ERROR RATES AT OTH 


ER LABS, AND HI 


RESULTS AT THERANOS VERSUS HIS PI 


REVIOUS 


FE} HAD PREVIOUS] 


Y TI 


ESTIFIED THAT 


PPROXIMATELY OF ERRONEOUS 


LAB. 


LATER IN HIS TESTIMONY, THO 


ACTUALLY CAUSED HIM TO BE FAR MO. 


RELIABILITY OF TH 


BETWEEN THOSE TWO 


LABS. 


AS HE TESTIFIED, TH 


UGH, 


HE CLARIFIE 


D THAT THAT 


ERANOS'S TESTS GIVEN THE DIFF 


ERI 


RE CONCERNED ABOUT THE 


ENCE 


IN VOLUME 


EF KEY QUI 


ESTION FOR HIM WAS, HOW 


FREQUENTLY ARE THESE ERRORS POPPING UP IN RELATION TO THE TOTAL 


NUMBER OF TESTS THAT ARE Bi 


AND YOU'LL RI 


iING PI 


EREFORME 


ECALL THAT SOME OF 


D? 


HIS TESTIMONY FOCUSSED ON 


THE EARLY DAYS OF THE THERANOS LAUNCH WHEN, AS BOTH PARTIES 


AGRI 


EE, THE 


TESTING VOLUM! 


EH WAS QUITE 


LOW. 


SO A HIGH ERROR RATE DURING THAT TIME, ALL OF THESE 


PROBLEMS CROPPING 


THIS EVEN MORE OF 


LET'S KEEP TALKING ABOUT WHAT 


UP SO ] 


EARLY WHI 


EN THE 


TEST VOL 


UME WAS LOW MADE 


A RED FLAG FOR EVERYONE AT THI 


THINGS REALLY WERE. 


E COMPANY. 


VAS TRUE AT THERANOS AND HOW 


YOU ALSO KNOW FROM THE EVIDENCE IN THIS CASE THAT ALTHOUGH 


DEFENDANT WAS REPR 


ES! 


RELATIONSHIP WITH 


UNITED 


STATI 
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ENTING THAT THE COMPANY HAD A RICH ONGOING 


PHARMACEUTICAL COMPANIES AND WAS GENERATING A 
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OF REVENUE FROM THOSE RELATIONSHIPS, THAT 


WASN'T TRUE. THOSE 


FOR ONE THING, 


RELATIONSHIPS WERE FAR MORE LIMITED. 


YOU'LL RECALL, OR YOU'LL NOTICE IF YOU LOOK 


AT THE RELEVANT EXHIBITS THAT THE ASSAYS INVOLVED IN THE 


CONTRACTS WITH THE 


PHARMACEUTICAL COMPANIES WERE SPECIALIZED 


ASSAYS THAT WERE GENERALLY NOT THE SAME AS THE ASSAYS THAT WERE 


CRITICAL FOR CLINICAL CARE. 


IN OTHER WORDS, THE ASSAYS THAT THERANOS WAS RUNNING FOR 


THE PHARMA COMPANIES WERE GENERALLY NOT THE SAME ASSAYS THAT 


MATTERED FOR PATIENT CARE AND THE CLINICAL LAUNCH. 


SO THE FACT THAT THERANOS HAD EXPERIENCE IN THAT AREA IS 


REALLY OF LIMITED 


ELEVANCE. 


YOU ALSO HEAR 


D TESTIMONY FROM EMPLOYEES AT THOSE 


PHARMACEUTICAL COMPANIES WHO TOLD YOU THAT THEY ACTUALLY HAD 


NEGATIVE IMPRESSIONS OF THERANOS'S TECHNOLOGY. THEY HAD 


CONCERNS ABOUT ITS 


PERFORMANCE. 


IN GENERAL, THEY WERE NOT INTERESTED IN USING THE 


COMPANY'S TECHNOLOGY FURTHER. 


THE UNDISPUTED EVIDENCE ALSO SHOWS THAT THERANOS COLLECTE 


NO REVENUE FROM PHARMACEUTICAL COMPANIES AFTER 2009. YOU CAN 


FIND THAT IN EXHIBIT 7753, AND THAT WAS A CHART THAT WAS 


COVERED BY MS. YAM 


WHEN SHE WAS ON THE STAND. 


AGAIN, DESPITE THE DEFENDANT'S REPRESENTATIONS GOING INTO 


2012, 2013 AND FORWARD, THE COMPANY HAD NOT COLLECTED A DOLLAR 


OF REVENUE FROM PHARMACEUTICAL WORK AFTER 2009. 
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TLY DISCUSSED WHETHER THERANOS WAS IN NEED 


OF MONEY OR NOT. 


ALTHOUGH MS. HOLMES REPRESENTED TO INVESTORS AND OTHERS 


THAT THE COMPANY WAS 


GENERATING SIGNIFICANT REVENUES AND IT WAS ABOUT TO GENERAT! 


FINANCIALLY PERFORMING WELL AND IT WAS 


EVEN MORE, SHE KNEW, BECAUSE SHE WAS CEO OF THE COMPANY, 


BECAUSE SHE MONITORED THE CASH POSITION, THAT THAT WAS NOT 


TRUE. 


AND IF YOU LOOK AT EXHIBIT 5172, I WON'T DISPLAY IT NOW, 


BUT IT'S AN ACCOUNTING RECORD THAT SHOWS THAT IN SEPTEMBER THE 


COMPANY'S CASH BALANC 


E WAS DOWN TO LESS THAN 10 MILLION IF YOU 


DON'T COUNT THE LINE OF CREDIT THAT WOULD HAVE BEEN DIFFICULT 


FOR THERANOS TO ACCES 


S. 


WHAT DID THAT MEAN? WHAT DID $10 MILLION MEAN AT THAT 


_ 
Ei? 


THAT SAME EXHIBIT 


T, 5172, SHOWS THAT AT THAT TIME, AND THIS 


IS IN SEPTEMBER 2013, 


ITS SPEND RATE WAS AP 


SO THAT MEANT TH 


AT THAT TIME THE COMPANY'S BURN RATE OR 


PROXIMATELY $1- TO $2 MILLION PER WEEK. 


AT THE COMPANY WAS LESS THAN TWO MONTHS 


FROM RUNNING OUT OF M 


THAT WAS AROUND 


LAUNCH WITH WALGREENS 


ONEY AND HAVING TO CLOSE ITS DOORS. 


THE TIME WHEN THE COMPANY WAS PURSUING ITS 


BECAUSE IT DESPERATELY NEEDED THE CAPITAL 


UNDER THAT CONTRACT. 


IT WAS ALSO AGGR 


INVESTORS BECAUSE IT 


ESSIVELY PURSUING INVESTMENT FROM 


DESPERATELY NEEDED THE CAPITAL FROM THOSE 
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